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Court of Appeals of the District of Columbia 


No. 5648. 

Edmund D. Rheem, Appellant, 

vs. 

Carrie 0. Allnutt, Cora E. Higgins and Delia Je. Hoopes. 


a Supreme Court of the District of Columbia. 

Bankruptcy. No. 2462. 

In re Edmund D. Rheem, Bankrupt. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cpurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, thp following 
papers were filed and proceedings had in the abcj)ve-entitled 
cause, to wit: 

1 Creditors’ Petition. 

Filed February 10, 1931. j 

In the Supreme Court of the District of Columbfa, Holding 

a Bankruptcy Court. 

Bankruptcy. No. 2462. | 

In re Edmund D. Rheem, Bankrupt. 

The petition of Carrie 0. Allnutt, Cora E. Higgins, and 
Delia E. Hoopes, all of Washington, District of Columbia, 
respectfully shows: 

1. That Edmund D. Rheem of Washington, District of 
Columbia, has for the greater portion of six ihonths next 

1—5648a 


0 


E. D. RHEEM VS. CARRIE 0. ALLNUTT ET AL. 


preceding the date of filing this petition, had his principal 
place of business at 727 Fifteenth Street, Northwest, in the 
City and District aforesaid, and has during said period 
resided at 2343 S Street, Northwest, in the said District of 
Columbia, and has debts to the amount of One Thousand 
Dollars and over, and said Rheem is neither a wage earner 
nor a person engaged in farming or in tillage of the soil. 

2. That none of your petitioners is entitled to priority 
of payment against said Rheem on his said claim with 
respect to the provable claims hereinafter set forth within 
the meaning of the Acts of Congress relating to bank¬ 
ruptcy, nor has any of your petitioners received a prefer¬ 
ence within the meaning of the Bankruptcy Law of 189S as 
amended. 

3. That your petitioners are creditors of the said Ed¬ 
mund D. Rheem, having provable claims amounting in the 
aggregate in excess of securities held by them, in excess of 

the sum of Five Hundred Dollars. That the amount of vour 

% 

petitioners’ claims and securities, if any, held by them are 
as follows: 

2 (a) Carrie 0. Allnutt—a claim of Five Thousand 

Dollars represented by five certain promissory notes 
made bv Clarence J. Harris to the order of John H. Hoi- 
mead, dated February 6,1929, each in the sum of One Thou¬ 
sand Dollars, all of said notes having been endorsed by said 
Holmead without recourse, and delivered to said Carrie 0. 
Allnutt by said Rheem for the sum of Five Thousand Dol¬ 
lars paid by said petitioner, said notes purporting to be 
secured as alleged by said Rheem on Lots 5, 6, and 7, Square 
369 under an alleged deed of trust dated February 6, 1929, 
in which Luther A. Swartzell and said Edmund D. Rheem 
were named as trustees; that thereafter, the said Rheem 
and Swartzell, well knowing that said notes had not been 
paid, illegally and unlawfully released said trust with the 
result that the said Carrie 0. Allnutt is without the securitv 
upon the basis of which this money was paid to said Rheem, 
who is now bv reason of the said unlawful act as set forth 
above indebted to said Carrie 0. Allnutt in the said sum 
of Five Thousand Dollars with interest from August 6, 
1930; 

(b) Delia E. Hoopes—a claim of One Thousand Dollars 
represented by a certain promissory note made by The 
Broadmoor Corporation to the order of John H. Holmead, 
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dated November 15, 1928, in the sum of One Thousand Dol¬ 
lars, said note having been endorsed by said Holi|nead with¬ 
out recourse, and delivered to said Delia E. Hooves by said 
Rheem for the sum of One Thousand Dollars paid by said 
petitioner, said note purporting to be secured as alleged by 
said Rheem on parcel 56/50, Part of * 4 Addition to Rock of 
Dunbarton’ 7 , under an alleged deed of trust dat^d Novem¬ 
ber 15, 1928, in which Luther A. Swartzell and said Rheem 
were named as Trustees; that thereafter, the said Rheem 
and Swartzell, well knowing that the said note had not been 
paid, illegally and unlawfully released said trust with 
3 the result that the said Delia E. Hoopes [is without 
the security upon the basis of which this money was 
paid to said Rheem, who is now, by reason of the unlawful 
act as set forth above, indebted to the said Delia |E. Hoopes 
to the sum of One Thousand Dollars, with interest from 
November 14, 1930; 

(c) Cora E. Higgins—a claim of One Thousand Dollars 
represented by a certain promissory note made by Harry 
P. Jones to the order of John H. Holmead, dated! December 
15, 1927, endorsed by the said Holmead without recourse, 
and delivered to said Cora E. Higgins by said Rheem for 
the sum of One Thousand Dollars paid by said 'petitioner, 
said note purporting to be secured as alleged by said Rheem 
on Lots 7 and part of Lot 6, Square 78, under an alleged 
deed of trust dated December 15, 1927, in which Luther A. 
Swartzell and said Rheem were named as Trustees; that 
thereafter the said Edmund D. Rheem, well knowing that 
said notes had not been paid, illegally and unlawfully re¬ 
leased said trust with the result that the said Cqra E. Hig¬ 
gins is without the security upon the basis of [which this 
money was paid to said Rheem, who is now on jaccount of 
his unlawful act as set forth above, indebted to| said Cora 


L. Higgins to the sum of One Thousand Dollars, j 
4. Petitioners are reliably informed and believ^ and upon 
such information and belief aver that the said feheem did 
within four months prior to the filing of this petition permit 
one of his creditors within the meaning of Section 60-ab of 
the United States Bankruptcy Act and the amendments 
thereto to obtain a preference while he, the said I^heem, was 
insolvent by paying to the estate of Clarence Rheem a 
sum in excess of $10,000 with the intent to prefer said 
creditor over his other creditors; and that no part of said 
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claims of petitioners have been paid or secured to be paid 
and they are not entitled to priority of payment. 

4 Wherefore your petitioners pray that service of 

this petition, with a subpoena, may be made upon 
Edmund D. Rheem as provided in the Acts of Congress 
relating to Bankruptcy, and that he may be adjudged by 
the Court to be a bankrupt within the purview of said acts. 

CARRIE 0. ALLNUTT, 

CORA E. HIGGINS, 

DELIA E. HOOPES, 

Petitioners. 


E. HILTON JACKSON, 
Attorney for Petitioners. 


District of Columbia, ss : 

Carrie 0. Allnutt, Cora E. Higgins and Delia E. Hoopos, 

being three of the above named petitioners, do hereby make 

solemn oath that the statements severallv made bv them as 

* • 

to their several claims contained in the foregoing petition, 
subscribed by them, are true. 

Before me, a Notary Public in and for the District of 
Columbia, this 9th dav of February, 1931. 

[seal.] 1 MARTHA F. FANSLER, 

Notary Public , D. C. 


5 Motion to Dismiss Creditors’ Petition. 


Filed March 3,1931. 

#•••••• 


And now comes the respondent, Edmund D. Rheem, and 
moves the Court to dismiss the petition of Carrie C. All¬ 
nutt, Cora E. Higgins and Delia E. Hoopes, filed herein, and 
seeking to adjudicate this respondent as a bankrupt, be¬ 
cause : 

1. It does not appear in and by the said petition that the 
said petitioners are creditors of this respondent or have 
provable claims against him. 

2. Because it appears in and by the said petition that the 
said petitioners are not creditors of this respondent and 
have no provable claims against him. 
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3. It does not appear in and by said petition that the 
respondent is in any manner indebted to petitioners or any 
of them. 

4. It is not alleged in and by the said petition nor does it 
appear that the “estate of Clarence P. Rheem” was or is 
a creditor of this respondent or that the payment alleged as 
a preference to such “estate of Clarence PJ Rheem” 
enables or will enable such estate to obtain a greater per¬ 
centage of its debt than any other creditor of the same 

class. 

6 5. The said petition is wholly indefinite as to the 

time, place and circumstances of the alleged pay¬ 
ments to the “estate of Clarence P. Rheem ,, claimed and 
charged to be the act of bankruptcy upon which adjudica¬ 
tion is sought, nor does it definitely apprise this respondent 
of what he is required to answer. 

6. The said petition is not verified as required by Sec¬ 
tion 18, sub-section (c), of the Acts of Bankruptcy, and the 
official forms in bankruptcy, and the rules of this Court. 

7. Because of other defects and insufficiencies apparent 
upon the face of the said petition. 

TOBRINER & GRAHAM, 

By LEON TOBRINER, 

Attorneys for Respondent. 

To E. Hilton Jackson, Esq., 

Woodward Building, 

Attorney for petitioners: 

Please take notice that the foregoing motion will be called 
to the attention of the Court on Friday, March j), 1931, at 
ten o’clock A. M., or as soon thereafter as counsel may be 
heard. 

TOBRINER & GRAHAM, 

By LEON TOBRINER, 

Attorneys for Respondent. 

Service of copy of foregoing motion and noticq acknowl¬ 
edged this 3rd day of March, A. D. 1931. ! 

E. HILTON JACKSON, 
Attorney for Petitioners. 


L. 
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7 Order Granting Leave to Amend Petition. 

Filed March 19, 1931. 

« • • * • • • 

Upon consideration of the motion of the respondent to 
dismiss the petition for adjudication herein, and upon the 
application of the petitioner-, it is by the Court this 19" day 
of March, A. D., 1931, 

Ordered that the petitioners have ten (10) days from the 
18th day of March, 1931, wherein, and they are hereby 
given leave to amend their said petition, as they may be 
advised bv the Court. 

: JESSE C. ADKINS, 

Justice. 

0. K. as to form. 

E. HILTON JACKSON, 

Atty. for Petitioners. 

Creditors’ Amended Petition. 

Filed March 30, 1931. 

#•••••• 


The amended petition of Carrie 0. Allnutt, Cora E. 
Higgins, and Delia E. Hoopes, all of Washington, District 
of Columbia, respectfully shows: 

1. That Edmund D. Rheem of Washington, District of 
Columbia, has for the greater portion of six months next 
preceding the date of filing this petition, had his principal 
place of business at 727 Fifteenth Street, Northwest, in the 
City and District aforesaid, and has during said period 
resided at 2343 S Street, Northwest, in the said District of 
Columbia, and has debts to the amount of One Thousand 
Dollars and over, and said Rheem is neither a wage earner 
nor a person engaged in farming or in tillage of the soil. 

2. That norie of your petitioners is entitled to 
8 priority of payment against said Rheem on his said 
claim with respect to the provable claims hereinafter 
set forth within the meaning of the Acts of Congress relat¬ 
ing to bankruptcy, nor has any of your petitioners received 
a preference within the meaning of the Bankruptcy Law 
of 1898 as amended. 
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3. That your petitioners are creditors of the said Edmund 
D. Rheem, having provable claims amounting in the aggre¬ 
gate in excess of securities held by them, in excess of the 
sum of Five Hundred Dollars; that the amount cff your peti¬ 
tioners ’ claims and securities, if any, held by them are as 
follows: 

(a) Carrie 0. Allnutt—an indebtedness of Five Thou¬ 
sand Dollars against the respondent represented by five 
promissory notes made by Clarence J. Harris 1;o the order 
of John H. Holmead, dated February 6, 1929, each in the 
sum of One Thousand Dollars, endorsed bv said John H. 
Holmead without recourse, and delivered to said Carrie 0. 
Allnutt by the respondent in exchange for the ?um of Five 
Thousand Dollars paid by said Carrie 0. Allnutlt to the said 
respondent, who represented that said notes ^ere secured 
by a first deed of trust on Lots 5, 6, and 7, Square 369, 
known as “933 L Street, Northwest”, Washington, District 
of Columbia, in which trust the respondent, Edmund D. 
Rheem, and Luther A. Swartzell were named as Trustees; 
at the time of the purchase of said notes by sa^d Carrie 0. 
Allnutt, the said respondent represented to sajd Carrie 0. 
Allnutt that the security back of said notes was ample and 
that the said security would not be released bV him as one 
of the Trustees aforesaid unless and until said notes were 
paid in full; that thereafter the said respondeni, well know¬ 
ing that said notes had not been paid, procured the release 
of the trust securing said notes by himself and said Swart¬ 
zell without paying to said Carrie 0. Allnutt the amount of 
said notes secured bv said deed of trust which was 
9 thus illegally and unlawfully released ^s aforesaid; 

whereupon, the said respondent then aijid there, be¬ 
cause of his tortious and wrongful act in the premises, 
became indebted to said Carrie 0. Allnutt in the sum of Five 
Thousand Dollars, with interest thereon, and sjaid respond¬ 
ent, by reason of said illegal and tortwous release, then and 
there became liable by reason of his implied prpmise to pay 
said notes in full as aforesaid; and further, by teason of the 
illegal and tortuous act of the respondent aforesaid, the 
said Carrie 0. Allnutt was not only deprived of her security, 
but thereby found herself in the possession of said notes, 
executed by said Harris, who is without ability or resources 
to pay the same; and the said Carrie 0. Allnutt is now the 
holder and owner of said notes sold by said liheem to her 
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as aforesaid, and she is now the creditor of said Rheem 
by reason of the premises in the full sum of Five Thousand 
Dollars with interest from August 6, 1930. 

(b) Delia E. Hoopes—an indebtedness of One Thousand 
Dollars against the respondent represented by a certain 
promissory note made by The Broadmoor Corporation to 
the order of John H. Holmead, dated November 15, 192S, 
said note having been endorsed by said John H. Holmead 
without recourse and delivered to said Delia E. Hoopes by 
the respondent in exchange for the sum of One Thousand 
Dollars paid by said Delia E. Hoopes to the said respondent, 
who represented that said note was secured by a first deed 
of trust on parcel 56/50, Part of “ Addition to Rock of Dun¬ 
barton”, Washington, District of Columbia, in which trust 
the respondent, Edmund D. Rheem, and Luther A. Swartzell 
were named as Trustees; at the time of the purchase of 
said note by said Delia E. Hoopes, the said respondent 
represented to said Delia E. Hoopes that the security back 
of said note was ample and that the said security would 
not be released by him as one of the Trustees afore- 
10 said unless and until said notes were paid in full; 

that thereafter the said respondent, well knowing 
that said notes had not been paid, procured the release of 
the trust securing said notes by himself and said Swartzell 
without paying to said Delia E. Hoopes the amount of said 
note secured by said deed of trust which was thus illegally 
and unlawfully released as aforesaid; whereupon, the said 
respondent then and there, because of his tortious and 
wrongful act in the premises, became indebted to said Delia 
E. Hoopes in the sum of One Thousand Dollars with in¬ 
terest thereon, and said respondent, by reason of said 
illegal and tortwous release, then and there became liable 
by reason of his implied promise to pay said notes in full as 
aforesaid; and further, by reason of the illegal and tortious 
act of the respondent aforesaid, the said Delia E. Hoopes 
was not only deprived of her security, but thereby found 
herself in the possession of said note executed by The 
Broadmoor Corporation, which corporation is without re¬ 
sources to pay the same; and the said Delia E. Hoopes is 
now the holder and owner of said note sold by said Rheem 
to her as aforesaid, and she is now the creditor of said 
Rheem by reason of the premises in the full sum of One 
Thousand Dollars with interest from November 14, 1930. 
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(c) Cora E. Higgins—an indebtedness of Onej Thousand 
Dollars against the respondent represented by a certain 
promissory note made by Harry P. Jones to the order of 
John H. Holmead, dated December 15, 1927, said note hav¬ 
ing been endorsed by said John H. Holmead without 
recourse and delivered to said Cora E. Higgins by the re¬ 
spondent in exchange for the sum of One Thousand Dollars 
paid by said Cora E. Higgins to the said respondent, who 
represented that said note was secured by a first deed of 
trust on Lots 7 and part of Lot 6, Square 78, known as 
“2019 Eye Street, Northwest,” Washington, District 
11 of Columbia, in which trust the respondent, Edmund 
D. Rheem, and Luther A. Swartzell werq named as 
Trustees; at the time of the purchase of said n^te by said 
Cora E. Higgins, the said respondent represented to said 
Cora E. Higgins that the security back of sai(J. note was 
ample and that the securitv would not be released bv him 
as one of the Trustees aforesaid unless and until said notes 
were paid in full; that thereafter, the said respondent, well 
knowing that said note had not been paid, procured the 
release of the trust securing said note by himsejf and said 
Swartzell without paying to said Cora E. Bpggins the 
amount of said note secured by said deed of trust! which was 
thus illegally and unlawfully released as aforesaid; where¬ 
upon, the said respondent then and there, because of his 
tortious and wrongful act in the premises, becanke indebted 
to said Cora E. Higgins in the sum of One Thousand Dol¬ 
lars with interest thereon, and said respondent^ by reason 
of said illegal and tortwous release, then and thbre became 
liable by reason of his implied promise to pay s^id notes in 
full as aforesaid; and further, by reason of thejillegal and 
tortwous act of the respondent aforesaid, the s^id Cora E. 
Higgins was not only deprived of her security, but thereby 
found herself in the possession of said note executed by said 
Harry P. Jones, who is without resources to paj the same; 
and the said Cora E. Higgins is now the holder and owner 
of said note sold by said Rheem to her as aforesaid, and she 
is now the creditor of said Rheem by reason of tljie premises 
in the full sum of One Thousand Dollars with interest 
from —. 

4. Petitioners, upon information, knowledge and belief, 
aver that the said Rheem did within four months prior to 
the filing of the petition herein permit one of hijs creditors, 
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to wit, the Federal-American National Bank of Washington, 
I). C., within the meaning of Section 60-ab of the 

12 United States Bankruptcy Act and the amendments 
thereto to obtain a preference while he, the said re¬ 
spondent, was insolvent by paying to said Bank an indebted¬ 
ness in the form of promissory notes due said Bank and 
other sum or sums in excess of One Thousand Dollars with 
intent to prefer said Bank as a creditor over the other gen¬ 
eral creditors of the respondent and also with intent to pre¬ 
fer said Bank as a creditor over the other creditors of the 
respondent of the same class. 

5. Your petitioners further aver that said respondent 
made payments to other creditors out of his checking ac¬ 
count in said Federal American National Bank and in other 
banks, while insolvent and within four months prior to the 
filing of the petition herein within the meaning of the Bank¬ 
ruptcy Act as aforesaid; said payments being in excess of 
One Thousand Dollars, with intent to prefer said creditors 
over the other creditors of the respondent, and further that 
said payments to the latter creditors not only constituted a 
preference against the creditors of the respondent in gen¬ 
eral, but also constituted a preference against the creditors 
of the respondent of the same class. 

6. Your petitioners further advise the Court that they 
are unable to give any further particulars as to the acts 
of preference on the part of the respondent as in the pre¬ 
ceding paragraph hereof set forth, but they have made 
diligent efforts to furnish this Honorable Court with further 
particulars by requesting the Federal American National 
Bank for said further particulars, and by requesting the 
respondent, through his attorney, for said particulars, but 
petitioners aver that these requests have been refused and 
denied by said Bank and by the respondent, through his 
attorney of record in this cause; but your petitioners aver, 
upon knowledge, information and belief, that the production 

of the records of said Bank and the books and records 

13 of the respondent will fully disclose the details of a 
large number of preferences committed as aforesaid 

by the respondent within four months prior to the filing 
of the petition herein as hereinbefore set forth, all of which 
information, so far as petitioners are advised, is now within 
the control of the respondent. 
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7. The petitioners further represent that no pirt of their 
claims have been paid or secured to be paid anjd they are 
not entitled to priority of payment. 

Wherefore the petitioners pray that the respondent may 
be adjudged a bankrupt within the purview of said Bank¬ 
ruptcy Act. 

CARRIE 0. ALLNUTT, 

CORA E. HIGGINS, 

DELIA E. HOOPER 

Petitioners. 


E. HILTON JACKSON, 
Attorney for Petitioners. 


District of Columbia, ss : 

Carrie 0. Allnutt, Delia E. Hoopes and Cora E. Higgins, 
being the three above named petitioners, hereby make oath 
and say that all of the statements therein are true, and 
also that the statement severally made by them [as to their 
several claims as in said petition set forth and subscribed 
by them are also true. 

CARRIE 0. ALLNUTT, 

CORA E. HIGGINS, 

DELIA E. HOOPER, 

Petitioners. 

Subscribed & sworn to before me, a Notary Public in and 
for the District of Columbia, this 28th day of March, A. D. 
1931. 

[seal.] MARTHA F. FANSWER, 

Notary Public, D. C. 

I 

14 Motion to Dismiss A?nended Petition ,j 

Filed April 15, 1931. 

###*### 

And now comes the respondent, Edmund D. l^heem, and 
moves the Court to dismiss the amended petition of Carrie 
C. Allnut, Cora S. Higgins and Delia E. Hoops ^iled herein 
seeking to adjudicate this respondent as a bankrupt be¬ 
cause : 

1. It does not appear in and by the said petition that the 
said petitioners are creditors of this respondent or have 
provable claims against him. 
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2. Because it appears in and by the said petition that the 
said petitioners are not creditors of this respondent and 
have no provable claims against him. 

3. It does not appear in and by the petition that the 
respondent is in any manner indebted to the petitioners, or 
anv of them. 

4. That paragraph four of said petition is wholly in¬ 
definite as to the time, place and circumstances of the al¬ 
leged payments to the Federal-American National Bank 
claimed and charged to be an act of bankruptcy, upon 
which adjudication is sought, nor does it definitely apprise 
this respondent of what he is required to answer. 

5. That paragraph five of said petition is wholly in¬ 

definite as to the time, place, circumstances and 
15 names of the alleged payments to “other creditors’’, 
claimed and charged to be acts of bankruptcy upon 
which adjudication is sought, nor does it definitely apprise 
this respondent of what he is required to answer. 

6. It does not appear in and by said petition that the 
promissory notes out of which the alleged indebtedness to 
petitioners arises are overdue and unpaid. 

7. It does not appear in and by said petition that any 
facts are stated therein from which a promise by respond¬ 
ent to pay said notes may be implied. 

8. It does not appear in and by said petition that re¬ 
spondent made any representation or promise that said 
promissory notes would be paid to petitioners. 

9. Because it appears that the allegations of paragraph 
four of said bill are inconsistent with those of paragraph 
six thereof, and that said allegations considered together 
.show that petitioners are entirely without information 
and/or knowledge of the commission of any of the acts of 
bankruptcy alleged. 

10. Because it appears in and by said bill that the allega¬ 
tions of the acts of bankruptcy are totally different from 
and unconnected with the act of bankruptcy alleged in the 
original petition, and that said allegations are improper 
by w’av of amendment. 

TOBRINER & GRAHAM, 

By LEON TOBRINER, 

Attorneys for Respondent, Edmund D. Rheem. 
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Order Overruling Motion to Dismiss. 

Filed May 19,1931. 


The motion to dismiss the amended petition of Carrie C. 
Allnut, Cora S. Higgins and Delia E. Hoops is overruled. 
May 18, 1931. 

JESSE C. ADKINS, 

Justice. 


Exception to Order Overruling Motion to Dismiss. 

Filed May 22', 1931. 

* * # # # # ! # 

Now comes the respondent, Edmund D. Rhdem, by his 
attorneys, Tobriner & Graham, and notes an exception to 
the order of Court passed herein the 18th day of May, 1931, 
overruling the motion of this respondent to dismiss the 
amended petition filed herein. 

TOBRINER & GRAHAM, 
By W. N. TOBRINER. 

Let the above exception be filed and made a part of the 
record herein. 

JESSE C. ADK1INS, 

Justice. 

Answer of the Alleged Bankrupt. 

Filed May 25,1931. 

* * * # # * # 

And now comes the respondent, Edmund D. Rheem, and 
denies that the said petitioners are creditors of this re¬ 
spondent, or have provable claims against him. 

He denies that he has committed the Act of Bank- 
17 ruptcy set forth in said petition, or any Act of Bank¬ 
ruptcy and avers that he should not be declared bank¬ 
rupt for any cause in said petition alleged. 

EDMUND D. RHEEM. 

TOBRINER & GRAHAM, 

Attys. for Respndt . 
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I, Edmund D. Rheem, being first duly sworn, on my oath 
do depose and say that I have read the foregoing answer by 
me subscribed and know the contents thereof; that the mat¬ 
ters and things therein stated as of my personal knowledge 
are true, and those stated upon information and belief I 
believe to be true. 

! EDMUND D. RHEEM. 

Subscribed and sworn to before me this 23d day of May, 
A. D. 1931. 

FREDERICK G. UMHAU, [seal.] 

Notary Public , D. C. 

18 Motion for Leave to Amend Creditors 7 Amended 

Petition. 

Filed November 5, 1931. 

##*##*# 

Now come the petitioners, through their attorney, and 
move the Court for leave to amend the amended petition 
herein in paragraph 3 (c) thereof, by substituting “Novem¬ 
ber 28, 1927’’ for “December 15, i927”, and further for 
leave to amend paragraph 5 of said amended petition by 
adding to said paragraph 5 the following: 

“And the petitioners further aver that the payment made 
by the respondent to the Estate of Clarence J. Rheem, as set 
forth in paragraph 5 of the petition herein, was made with 
intent to prefer said creditor over the other creditors of 
the respondent, and further that said payment to said 
Estate by the respondent not only constituted preference 
against the creditors of the respondent in general, but also 
constituted a preference against the creditors of the re¬ 
spondent of the same class as in paragraph 5 of the original 
petition set forth.” 

19 Petitioners herein and hereby adopt all the aver¬ 
ments of said original petition insofar as the same 

are not inconsistent with the averments of the amended 
petition. 

E. HILTON JACKSON, 

Attorney for Petitioners. 
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To Messrs. Tobriner and Graham, 

Southern Building, 

Attorneys for alleged bankrupt: j 

Please take notice that at the hearing of this cause before 
Mr. Justice Letts on November fifth, A. I). 1931, I will ask 
leave of Court to file the foregoing amendments to the 
amended petition herein. 

E. HILTON JACKStpN, 
Attorney for Petitioners. 

Service of foregoing motion acknowledged thijs 4th day 
of November, A. D. 1931, at 3:30 o’clock p. m. 

TOBRINER & GRAHAM, 
Attorneys for Alleged Bankrupt. 

20 Order Overruling Motion to Strike Out testimony. 

Filed December 31, 1931. 


The motion of the respondent to strike out alj evidence 
and testimony relating to alleged payments made by him as 
preferences, other than those relating to payments made to 
the Federal-American National Bank and Trust Company 
of Washington, be and the same is this 31st day pf Decem¬ 
ber, A. D. 1931, hereby overruled. 

F. D. LETjTS, 

Justice. 

Exception to the above noted bv respondent. 

F. D. LETT'S, 

justice. 

21 Motion for Finding of Fact and Conclusio\i of Law. 

Filed December 31, 1931. j 


And now comes the respondent and moves the Court 
that before an order adjudicating the respondent bank¬ 
rupt is filed herein, there be filed by the Justice hearing 
said cause a finding of fact and conclusion of law. 

TOBRINER & GRAHAM, 
By LEON TOBRINERL 

Attorneys for Respondent. 
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The foregoing Motion is this 31st day of December, A. D. 
1931, denied and overruled, to which ruling the respondent 
excepts. 

By the Court: 

! F. D. LETTS, 

Justice. 


Order of Adjudication and Reference . 
Filed December 31, 1931. 


Upon consideration of the petition of Carrie 0. Allnutt, 
Cora E. Higgins, and Delia E. Hoopes, filed herein, the 
10th dav of Februarv, 1931, that Edmund D. Rheern be ad- 
judged a bankrupt within the true intent and meaning of 
the acts of Congress relating to bankruptcy, and of the 
amendments to said petition, the answer of the respondent, 
and of the evidence taken before the Court, a jury trial hav¬ 
ing been waived by the respondent, it is by the Court this 
31st day of December, 1931, declared that the said Edmund 
D. Rheem be adjudged bankrupt; accordingly, therefore, 
it is ordered that said matter be, and hereby is, referred to 
Fred J. Eden, the Referee of this Court, to take such 
further proceedings therein as are required by said 
22 acts; and that the said Edmund D. Rheem shall attend 
before said Referee, at his office in the City of Wash¬ 
ington, District of Columbia, on a day fixed by said Referee, 
and thenceforth shall submit to such order as may be made 
by said Referee or by this Court relating to said bank¬ 
ruptcy. 

By the Court: 

F. D. LETTS, 

Justice. 

From the foregoing order the Respondent, Edmund D. 
Rheem, notes an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia. The bond for costs on such appeal is 
hereby fixed in the sum of $100.00 or in lieu thereof a 
deposit of $50.00 in cash may be made with the Clerk of 
this Court. 

1 F. D. LETTS, 

Justice. 
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Memoranda. 

January 8, 1932.—$50 deposited by Tobriner and 
Graham for costs on appeal. 

Time for filing Statement of Evidence extended to and 
including February 10, 1932. 

January 28, 1932.—Statement of Evidence an<|l Notice, in 
duplicate, filed. 

I 

23 Assignment of Errors. 

Filed February 23, 1932. 

*#**••• 

And now comes the said Edmund D. Rheem and assigns 
as error on his appeal adjudicating him a bankrupt the fol¬ 
lowing : 

1. The court erred in overruling respondent’s motion to 
dismiss the amended petition for adjudication. 

2. The court erred in holding that petitioners were 
creditors of said Rheem. 

3. The court erred in admitting evidence Of payments 
claimed to have been made by respondent to othdrs than the 
Federal-American National Bank and Trust Company for 
the purpose of showing preferences. 

4. The court erred in admitting evidence of payments to 
the Federal-American National Bank and Trust Company 
and others alleged to have been made prior to the thirtieth 
day of November, 1930. 

5. The court erred in finding the appellant guilty of mak¬ 
ing preferential payments charged by the petitioning 

creditors. 

24 6. The court erred in finding that the payments 
made to the Federal-American National Bank and 

Trust Company were preferential payments. 

7. The court erred in refusing to strike out all evidence 
and testimony relating to payments to othe|rs than the 
Federal-American National Bank and Trust Company. 

8. The court erred in overruling objections to the admis¬ 
sion of evidence, for which exceptions were duly taken and 
allowed. 


2—5648a 
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9. The court erred in refusing to file a finding of fact and 
conclusions of law on which adjudication was ordered. 

10. The court erred in adjudicating respondent a bank¬ 
rupt. 

| TOBRINER & GRAHAM, 

By BYRON U. GRAHAM, 

Attorneys for Edmund D . Rheem, Appellant . 

Service of copy of the foregoing acknowledged this 23rd 
dav of Februarv, A. D. 1932. 

E. HILTON JACKSON, 

Atty. for Petitioners. 

Memorandum. 

March 11,1932.—Statement of Evidence approved, signed 
and settled. 


25 Appellant’s Designation of Record. 

Filed January 16,1932. 

* *■ # # # * • 

The respondent having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on the eighth 
day of January, 1932, hereby requests the Clerk of the Su¬ 
preme Court of the District of Columbia to prepare at 
respondent’s expense, a transcript of the record on appeal 
including therein the following papers and proceedings, 
namely: 

1. Original petition in involuntary bankruptcy filed Feb¬ 
ruary 10, 1931. 

2. Motion of respondent to dismiss original petition filed 
March 3, 1931. 

3. Order granting petitioners leave to amend within ten 
days, passed March 19, 1931. 

4. Amended petition in involuntary bankruptcy filed 
March 30, 1931. 

5. Motion of respondent to dismiss amended petition filed 
April 15, 1931. 

6. Order overruling motion to dismiss amended petition, 
passed May 19, 1931. 

7. Exceptions to overruling of motion to dismiss amended 
petition, filed May 22, 1931. 
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8. Answer of Edmund D. Rheem to amended petition 
filed May 25, 1931. | 

26 9. Motion of petitioners to amend creditors’ 
amended petition, filed November 5,1931. 

10. Motion to strike out testimony, order overruling 
same, and exception thereto, filed December 31,1931. 

11. Motion for finding of facts and conclusions of law, 

order overruling same, and exception thereto, filed Decem¬ 
ber 31, 1931. ! 

12. Order of adjudication and reference passed December 
31, 1931. 

13. Memo.—appeal entered, December 31, 1931 

14. Memo.—deposit $50.00 costs on appeal January 8, 

1932. j 

15. Memo.—time for filing statement of evidence ex¬ 
tended to February 10, 1932, January 8, 1932. ! 

16. Statement of evidence. 

17. Assignment of errors. 

18. This designation. 

TOBRINER & GRAHAM, 

By LEON TOBRINER, 

' Attorneys for Appellant. 

Service of copy of the foregoing acknowledged this 14 
dav of January, 1932. 

E. HILTON JACKSON, 

i 7 

Attorney for Petitioners. 

R. j 

! 

27 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 26, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in the Matter of Edmund D. Rheem, Bankrupt, 
No. 2462 in Bankruptcy, as the same remains up^n the files 
and of record in said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of April, 1932. 

[Seal Supreme Court of the District of Columbia.! 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv CHAS. B. COFLIN, 

Assistant Clerk. 

28 In the Supreme Court of the District of Columbia, 

Holding a Bankruptcy Court. 

Bkptcv. No. 2462. 

In re Edmund D. Rheem, Alleged Bankrupt 

Notice of Filing and Submission of Statement of Evidence. 

E. Hilton Jackson, William E. Richardson, George Curtis 
Shinn, Woodward Building, Washington, D. C. 

Dear Sirs: 

Please take notice that the Statement of Evidence in the 
above entitled cause, a copy of which is transmitted here¬ 
with, is being filed today and will be submitted to Mr. Jus¬ 
tice F. Dickinson Letts for settlement and approval on 
Tuesday, February 23, 1932, at ten o’clock A. M. or as soon 
thereafter as counsel can be heard. 

Dated this 28th day of January, 1932. 

TOBRINER & GRAHAM, 

By. WALTER N. TOBRINER, 

Attorneys for Edmund D. Rheem, 

932 Southern Building. 

Service of the above notice, together with a copy of the 
Statement of Evidence therein mentioned, acknowledged 
this 28th day of January, 1932. 


Attorneys, for Petitioners. 
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29 In the Supreme Court of the District of Columbia, 

Holding a Bankruptcy Court. 

In Bankruptcy. j 

i 

No. 2462, Docket No. 7. 

In re Edmund D. Rheem, Alleged Bankrupt. 

Submitted January 28, 1932. 

F. D. LETTS, | 

Justice . 

Statement of Evidence. 

At the hearing of the above entitled cause on Thursday, 
November 5, 1931, before Mr. Justice F. Dickinson Letts, 
the following proceedings were had, evidence offered and 
given, rulings made by the Court, and exceptions taken by 
the respondent and noted by the Court. 

At the inception of the hearing counsel for the petitioners 
presented to the Court a motion for leave to amend the 
petition in involuntary bankruptcy as amended, which mo¬ 
tion was filed and served upon counsel for the respondent 
on, to wit, November 4, 1931, one day previous ^o this hear¬ 
ing, and which motion for leave to amend is s^t out in full 
at another part of the record. The Court thereupon re¬ 
fused to rule upon the motion in question and counsel for 
the petitioners thereupon withdrew it without prejudice to 
the right to renew (Bee. 15). 

Whereupon to maintain the issues on their part joined 
petitioners offered in evidence original deed of trust on 
what is known as the “Broadmoor’’ from the Broadmoor 
Corporation to Luther A. Swartzell and Edmuiid D. Rheem, 
trustees, recorded in Liber 6250 at folio 417 of the land 
records of the District of Columbia, and dated the 15th day 
of November, 1928, which was thereupon marked “ petition¬ 
ers’ exhibit Number 1.” 

Whereupon further to maintain the issues on their part 
joined petitioners offered in evidence a deed of trust dated 
February 6, 1929, from David L. Stern, et ux. to Luther A. 
Swartzell and Edmund D. Rheem, trustees, recorded Feb¬ 
ruary 6, 1929, in Liber No. 6283, at folio 15, and conveying 



22 


E. D. RHEEM VS. CARRIE O. ALLNUTT ET AL. 


premises known as Number 933 L Street, which document 
was marked ‘‘petitioners’ exhibit Number 2.” 

Whereupon further to maintain the issues on 

30 their part joined petitioners offered in evidence an 
abstract of title of the District Title Insurance Com¬ 
pany and the Lawyers Title Insurance Company, showing 
that a deed of trust secured by property known as 2019 Eye 
Street was executed on November 28,1927, recorded Novem¬ 
ber 29, 1927, to Luther A. Swartzell and Edmund D. Rheem 
from A. Joseph Ho war and wife, recorded in Liber No. 
6029, at folio 222 of the land records of the District of 
Columbia, and it was stipulated by counsel that said ab¬ 
stract of title might be used in lieu of the original of the 
deed of trust described therein. Said abstract of title was 
marked 4 ‘Petitioners’ Exhibit Number 3.” 

The deeds of trust offered and received in evidence were 
similar in form and contained among others the following 
provision: 

“And upon the full payment of all of said notes and of 
all extensions or renewals thereof, and the interest thereon, 
or upon prepayment thereof with interest and advance in¬ 
terest thereon as therein provided, and of all moneys ad¬ 
vanced or expended as herein provided, and of all other 
proper costs (including cost of advertising), charges, com¬ 
missions, half commissions and such commissions as mav 
be allowed by law and are not otherwise herein provided for, 
and expenses incurred by means of these trusts, at any time 
before the sale hereinafter provided for, to release and re¬ 
convey the said described premises in fee unto, and at the 

cost of, the said-, or the party or parties then 

claiming under —. And it is mutually covenanted and 
agreed by and between the respective parties hereto that 
the said full payment of principal and interest, as herein¬ 
above provided, at the office of Swartzell, Rheem and 

31 Hensey Company in the City of Washington, District 
of Columbia, shall constitute payment of said notes 

respectively and shall stop interest thereon from date of 
said payment at said office, and (all other matters having 
been fully paid as herein provided) the said parties hereto 
of the second part, or the trustee acting in the execution of 
this trust, shall thereupon have power to release and recon- 
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vey said land and premises, as aforesaid, without the pres¬ 
entation or cancellation of said notes or any of them.” 

Whereupon further to maintain the issues on their part 
joined petitioners offered and there was received in evi¬ 
dence and marked respectively Petitioners’ Exhibits Num¬ 
ber 4, 5 and 6 the following releases: 

Release of trust against the Broadmoor Corporation 
dated the 17th day of February, 1930, and recorded Febru¬ 
ary 21, 1930. 

Release of the deed of trust on premises 93& L Street 
dated June 3, 1930, and recorded June 4, 1930. 

Release of the deed of trust on 2019 Eye Street, North¬ 
west, dated August 17, 1929, and recorded Augujst 19, 1929. 


Whereupon, further to maintain the issues oil their part 
joined petitioners called as a witness one W. J. Waller, 
who in substance testified that he was a Vice President of 
the Federal American National Bank, and produced, in 
response to a subpoena duces tecum the following docu¬ 
ments, which were subsequently marked for identification as 
follows: 


Savings ledger card of Mr. Ed. D. Rheem, Recount No. 
6718, January 1, 1930, to July 1, 1931, ‘ 4 Petitioners’ for 
identification Number 7”. 

Checking account ledger card of Ed. D. Rheeni, August 7, 
1930, to November 7, 1930, “Petitioners’ for identi- 
32 fication Number 7-a.” 

Checking account ledger card of Edmund D. 
Rheem, November 7, 1930, to February 13, 1^31, “Peti¬ 
tioners’ for identification Number 7-b”. 

Liability ledger card for demand loan of Edmund D. 


Rheem, August 12, 1929, to October 6, 1930, “Petitioners’ 
for identification Number 7-c.” 

Liability ledger card for demand loan from February 12, 
1931, to October 13, 1931. “Petitioners’ for identification 
Number 7-d.” j 

Time secured loan card from November 1,1930, to August 
6,1931, “Petitioners’ for identification Number 7-e.” 

Collateral note of Edmund D. Rheem, January 5, 1931, 
original amount $8,950.00, payable ninety days from date. 


“Petitioners’ for identification Number 7-f.” 
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Demand note of Harry Wardman, dated February 9,1931, 
for $2,500.00, payable to E. D. Rheem and by E. D. Rheem 
endorsed with protest waived. “Petitioners’ for identi¬ 
fication Number 7-g.” 

The following notes were held by the bank for collection 
for account of respondent and the payments on account 
thereof were made to the bank by the makers: 

Second trust note of T. Lenwood Williams, March 13, 
1925. Original amount $6,300.00. Last payment October 
13, 1931, “Petitioners’ for identification Number 7-h.” 

Second trust note of Ernest B. Lyon, dated October 1, 
1928. Original amount $3,550.00. Date of last payment, 
May 2, 1931. “Petitioners’ for identification Number 7-i.” 

Second trust note of Walter B. Boatwright dated Septem¬ 
ber 15,1927, original amount $6,000. Date of last payment, 
August 6, 1931. “Petitioners’ for identification Number 
7-j.” 

Witness testified, that he did not have a ledger lia- 

33 bilitv card for the demand loan from the period 
October 6,1930, to February 12,1931. 

All of the foregoing documents marked for identification, 
as well as all other documents marked for identification 
throughout the hearing of this cause, were introduced in 
evidence and ordered by the Court to be given the same 
exhibit number as the identification number. 

Witness further testified that by inquiry he had 

34 satisfied himself that his bank, the Federal Ameri¬ 
can National Bank, had no other account or trans¬ 
action of record with Edmund D. Rheem, whether jointly 
or as agent, or in trust, or by any other designation apart 
from the documents he had produced. 

On cross-examination the witness testified that there was 
hardly a question but that all credits made on the obliga¬ 
tions of Mr. Rheem since October 10, 1930, had arisen from 
credits on account of the collateral or the collection items 
held for his account and that his bank held notes in col¬ 
lateral form of Mr. Rheem which were secured by other 
negotiable papers, such as the second trust notes previously 
marked for identification, and further that as the payments 
were made from time to time by the makers and persons 
under obligation to pay the notes held as collateral, other 
than Mr. Rheem, the bank credited those payments on the 
various notes held by it. 


E. D. RHEEM VS. CARRIE O. ALLNUTT ET AL.j 25 

On re-direct examination the witness testified in sub¬ 
stance that no loans were granted Mr. Rheem after October 
6, 1930; that the loan evidenced by the collateral note of 
Edmund D. Rheem dated January 5, 1931, in tie original 
amount of $8,950.00 was secured by the direct pledge of 
collateral and its present balance was $7,232.24; that the 
other loan represented by the promissory notd of Harry 
Wardman, endorsed by Edmund D. Rheem, dated Feb¬ 
ruary 9, 1931, in the original sum of $2,500.00, upon which 
there is a present balance of $1,304.98 was noj: on a col¬ 
lateral form of note and was without direct collateral; that 
the collateral note dated January 5, 1931, gavfj the bank 
the right to hold as collateral any items of thd borrower 
held by the bank for safe keeping or collection dnd that it 
was these collection items that were held indirectly at that 
time for this unsecured loan or any other obligations that 
the borrower might have had; that the loan evidenced by 
the collateral note was originally made On April 7, 
35 1930, and that the demand loan was originally made 

in February of 1929; that the present demand note 
dated February 9, 1931, was a renewal of the note which 
matured on November 10, 3930, in the same amount, namely, 
$2,500.00, which note was likewise a renewal of a note of 
like amount which matured on August 12, 1930, |which note 
was a renewal of a note of like amount, maturing on May 
13, 1930, which note was a renewal of a note of like amount 
which matured on February 10, 1930, and that no payments 
from December 3,1929, up to February 12,1931, were made 
on account of the principal of the note for which this was 
a substitute; that the interest thereon had been paid at each 
maturity; that witness would assume that interest at the 
rate of six per cent had been paid on this note from August 
13, 3930, to February 9, 1931, and that he woijld produce 
such records as were available for the purpose of determin¬ 
ing the matter of interest payments. 

Witness was then handed what was designated as a note 
liability card with entries beginning February 12, 1931, and 
his attention called to the caption of that card, reading 
‘ 4 Demand secured loan” with the word "secured” red 
inked out, and asked for an explanation as to th4 reason for 
striking out the word "secured.” To this question counsel 
for the respondent objected on the ground that the entries 
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upon said ledger card began as of February 12, 1931, a date 
subsequent to the filing of the petition, but the Court over¬ 
ruled the objection to the question thus propounded and 
to the action of the Court in overruling the objection to the 
question respondent then and there duly excepted, which 
exception was noted by the Court upon its minutes. 

Whereupon the witness testified that the note teller ap¬ 
parently did that for his own convenience in order to keep 
his accounts and the liability cards in proper shape, 
36 inasmuch as the loan recorded on the card was not 
made out in collateral form directlv, secured by col- 
lateral. 

The witness further testified that the note in relation to 
which the first entry on the card before him was dated 
February 12, 1931, was a renewal of a note which matured 
November 10, and was held as past due and the interest 
adjusted as of February 9; that he could not tell without 
additional records, which he would procure, what interest 
was paid on that note on November 10. 

The witness was thereupon handed a card with entries 
beginning October 12, 1929, with a notation at the bottom: 
4 ‘Transferred to new card October 31, 3930” and testified 
that another card handed to him captioned “Time secured 
loans 7 ’, with the first entry under date of November 1,1930, 
was a continuation of the entries from the transfer indi¬ 
cated on the first card. 

The attention of the witness was directed to two entries, 
one under date of November 4, in the sum of $1,500, the 
other under date of November 17, 1930, in the sum of $2,600 
and testified that they were credits on account of the col¬ 
lateral note in the sum of $13,050.00; that he did not know 
how those credits were transferred to the bank; that the 
records of the bank would show the nature of this transac¬ 
tion, and that he would produce those records; that the 
original note was in the sum of $13,050.00 and was the note 
upon which a balance was due as of August 6 in the sum of 
$7,232.24; that by examining other cards he assumes that 
the $1,500 and $2,600 credits were made as the proceeds of 
payments on the notes which were held as collateral; that 
the reason for transferring the account from one card to 
another was because of the consolidation of the Federal 
American National Bank and the Merchants Bank and 
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Trust Company, at which time a new systefri of book- 

37 keeping was installed. 

On re-cross-examination witness testified that his 
bank held a note dated January 5, 1930, in the amount of 
$8,950, payable ninety (90) days after date, signed by the 
respondent, upon which as of August 7, 1931, there is a 
balance of $7,232.24 still due; that said note is a collateral 
form note and recites that there was deposited with his bank 
first trust notes of George F. Hunt, February 7,1929, Lots 
in “Granbv”, and first trust, notes of H. R. Howenstein 
Company dated November 15, 1929, lot thirty-four (34), 
Square forty-one hundred and ninety-three (4193); $10,000 
first trust note of Harry A. Kite, due Decembef 17, 1930, 
lots number one (1) to number thirty-two (32), Square 
forty-one hundred ninety-three (4193); lots numtjer one (1) 
to seventeen (17), Square forty-one hundred ajid ninety- 
four (4194); and also Squares forty-one hundred and 
ninety-two (4192) and forty-one hundred and jiinetv-five 
(4195). | 

The collateral form note previously marked for identifi¬ 
cation as “Petitioners’ for identification Number 7-f” pro¬ 
vides among other things that the maker thereof shall: 

“On demand of the holder of this note (which was filled 
up before being signed or endorsed) to deposit with said 
holder such additional security as holder may from time to 
time require, and in default thereof this note and all other 
obligations and liabilities of undersigned to holder hereof 
may, at the option of its holder, be deemed instantly due 
and payable as though it had actually matured, and upon 
default of payment at maturity, whether such maturity 
occur by reason of expiration of time or default : n deposit¬ 
ing additional security as above agreed, insolvency, bank¬ 
ruptcy or failure in business, undersigned doth hereby 
authorize and empower the said holder, fqr the pur- 

38 pose of liquidation of this note, and all other obliga¬ 
tions and liabilities of undersigned to holder hereof, 

and of all interest and costs thereon, to sell, transfer, and 
deliver the whole or any part of such security, or any addi¬ 
tion thereto, or substitute therefor, without anf previous 
demand, advertisement, or notice either at brokers’ board 
or public or private sale, at any time or times thereafter, 
with the right on the part of the said holder to become the 
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purchaser and absolute owner thereof, free of all trusts and 
claims. And undersigned further agrees that the securities 
hereby pledged, together with any that may be pledged here¬ 
after, as aforesaid, shall be applicable in like manner to 
secure the payment of any past or of any future obligations 
of the undersigned held by the said holder, and all such 
securities in hands of holder, whether pledged or left with 
holder for collection or safe keeping, shall stand as one gen¬ 
eral continuing collateral security for the whole of said obli¬ 
gations so that the deficiency on any one shall be made good 
from the collaterals for the rest, and undersigned hereby 
agrees to remain responsible for any deficiency in payment, 
waiving any benefit, exemption or privilege under any law 
now or hereafter to be in force. 

And the undersigned further agrees that should any liti¬ 
gation ensue to holder with respect to the collection of the 
said note or the holding or sale of the said collateral security 
or any part thereof, the said holder shall be paid such 
reasonable expenses and Counsel fees as it shall have paid 
to its attornev for the conduct of such litigation, 
39 which sum shall be also secured bv said collateral 
security, and be payable on demand of holder, in 
default of which payment said collateral security may be 
sold as is hereinbefore provided, and undersigned hereby 
promises to pay to said holder or holders any deficiency 
resulting from the inadequacy of said collateral security in 
this respect. 

The undersigned hereby authorizes and empowers the 
holder of this note at option of holder, to at any time appro¬ 
priate and apply to payment of this note, or of any other 
obligation or liabilities of undersigned, whether now exist¬ 
ing or hereafter arising, any and all moneys, now or here¬ 
after, in hands of said holder, on deposit or otherwise to 
credit of, or belonging to undersigned, whether the said 
obligations and liabilities are due or not due.” 

Witness further testified that it was under the authoritv 
given in that note that the bank had appropriated the col¬ 
lections and payments made on these various notes to the 
payment of the indebtedness owing it by respondent, and 
that the notes held for collection for the account of respond¬ 
ent were taken as collateral security for any and all obliga- 
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tions that he might have with the bank under the provisions 
of this collateral form note. 

On re-direct examination the witness testified that he 
could not say from his own knowledge but that his informa¬ 
tion was that the payments indicated on the collateral note 
were credited thereon out of the proceeds of what the bank 
had received from collateral. 

Witness further testified that the only change beginning 
with October 10, 1930, in the collateral security held by the 
bank was in amount; that no additional collateral 
40 was given after that period upon the maturing of any 
note secured by collateral and that all the securities 
which the bank held were received by it prior to October 
10, 1930. 

An examination of the exhibits in reference to the above 
transactions reveals that on November 30, 1930, the follow¬ 
ing situation existed in respect to respondent’s!obligations 
to the Federal American National Bank: 

j 

Liabilities . j 

Note in collateral form.! $8,950.00 

Note of Harry Wardman, endorsed by respondent 2,500.00 


Total Liabilities .|. $11,450.00 

Security Held under Note in Collateral Form . 

Hunt first trust notes. $8,275.00 

Howenstein first trust notes.|. 4,600.00 

Kite first trust note.j. 10,000.00 


Total .I. $22,875.00 

Notes Held for Collection for Respondent's Account. 


Balance Williams second trust note... 

Balance Lyons second trust note. 

Balance Boatwright second trust note 


$1,783.18 

3,149.89 

4,460.26 


Total . J. $9,393.33 

i 

41 Whereupon, further to maintain the issues on their 
part joined, petitioners called as a Witness one 
George O. Vass, who testified in substance as follows: 
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That he was Vice President and Cashier of the Riggs 
National Bank and had brought with him, under subpoena 
duces tecum, the following records: 

Ledger card of the account of Edmund D. Rheem from 
July 31, 1929. 

Liability ledger sheets showing the liability of Edmund 
D. Rheem from January 19, 1927, to the current date. 

Demand collateral note of Edmund D. Rheem, dated No¬ 
vember 24, 1928, in the sum of $1,500.00. 

Time collateral note of Edmund D. Rheem, dated No¬ 
vember 12, 1930, payable ninety (90) days after date in the 
sum of $4,500.00. 

Collateral note of Swartzell, Rheem and Hensev Company 
dated December 10, 1930,' in the original sum of $8,500.00, 
bearing the endorsement of Edmund D. Rheem. 

Collateral card covering the demand note of $1,500. 

Time collateral card covering the loan of $4,500.00 and 
other loans. 

The above documents were thereupon respectively 
marked “For examination for petitioners Number 8 to 
8-L.” 

Thereupon the witness testified that the respondent had 
the following individual discounts with his bank beginning 
October 10, 1930: Demand note of $1,500.00 which had been 
marked for identification; unsecured note of $1,300 dated 
July 2,1930; unsecured note of $500, dated August 6, 1930; 
and time collateral note of $5,000 dated August 10,1930. 

Witness testified that the unsecured note of $1,100.00 was 
paid on January 26, 1931, and the unsecured note for 
$400.00 was paid the same date. 

42 Whereupon witness was asked whether his records 
showed how such payments were made, and testified 
they did. 

Whereupon the following occurred: 

Mr. Tobriner: “Are you offering these notes in evidence 
now or are you offering the payments of them? If so, I 
shall object. That is, if you are offering them as grounds 
to show preference.” 

Mr. Jackson: “We have not offered them in evidence yet, 
Mr. Tobriner.” 

“We are trying to develop sufficient information to enable 
us to determine whether we will offer them.” 
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Mr. Tobriner: “No. That is not the thing. Yon are get¬ 
ting them on the record here and the witness is testifying 
as to payments made on account of the notes. 

“If you are fishing here that is one thing, but y^>u should 
have done your fishing privately and not in the tijial of the 
case.” 

Mr. Jackson: “Judging by the ardor of Mr. ^Tobriner, 
I judge we have a bite in our fishing.” 

Mr. Tobriner: “No.” ; 

Mr. Jackson: “I do not think that any harm can come 
from marking any documents, especially where ttere is no 
jury intervening. No objection can come, surely, to mark¬ 
ing them for identification.” 

Mr. Tobriner: “But, you are not marking theifi for iden¬ 
tification. ’ ’ i 

Mr. Jackson: “And also to develop sufficient ^acts wfith 
respect to these documents as to enable us to determine 
whether we want to offer them in evidence. j 

“Now, when we do offer the documents in evidence, it 
seems to me that Mr. Tobriner’s objection may be enter¬ 
tained by the Court, but, at this time, we are seeking in¬ 
formation.” 

43 Mr. Tobriner: “ No. But I am objecting fio so much 
of the testimony of the witness in which he under¬ 
takes to testify that certain payments were made on ac¬ 
count. ’ 9 

The Court: “Is it not equally pertinent on thje issue of 
solvency?” 

Mr. Tobriner: “Not on the issue of solvency, but on the 
issue of preference.” 

The Court: “Yes.” j 

Mr. Tobriner: “I object on that ground and I object to 
the introduction of any testimony with respdct to the 
records of any other bank except the Federal American 
National Bank as, under the allegations of this peti¬ 
tion-” 

Mr. Jackson (interposing): “We have not offered any¬ 
thing. 9 9 j 

Mr. Tobriner: “I know you have not offered anything. 
And, since you have not offered anything you have not any 
right to examine the witness with respect to them. You can¬ 
not go that far and place on the records of this court-” 
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The Court (interposing): “Mr. Jackson, I will ask you 
the purpose of it. For what purpose do you offer this?” 

Mr. Jackson: “The purpose of it is to ascertain the exact 
state-” 

The Court (interposing): “Is it for the purpose to show 
preference?” 

Mr. Jackson: “Yes, that is the ultimate purpose, provided 
the information we elicit seems sufficient to indicate prefer¬ 
ence. We have not arrived at that point yet.” 

The Court: “The objection will be sustained.” 

Mr. Jackson: “We note an exception, if your Honor 
please.” 

The Court: “Very well.” 

Mr. Jackson: “I want to state, also, in support of 

44 the offer, in response to the Court’s suggestion that 
we are pursuing this line of inquiry for a double pur¬ 
pose: First, upon the issue of preference or acts of bank¬ 
ruptcy, and, secondly, upon the issue of insolvency. We 
think the interrogatories reflect light upon that, those two 
issues.” 

The Court: “That being so, the evidence may be received, 
and the Court so directs.” 

Mr. Tobriner: “For the purpose of showing solvency 
only, as I understand it.” 

The Court: “Well, I am receiving it because of the offer 
that has just now been made by counsel.” 

Whereupon the witness, in response to the question 

45 objected to testified that the payments in question 
were charged to the account of respondent; that on 

January 26, 1931, a portion of the balance in respondent’s 
checking account, namely $2,042.51 was applied by the bank 
to pay the two unsecured notes 'which were payable at the 
Riggs National Bank. 

Whereupon witness was handed one of the records previ¬ 
ously marked for identification and asked concerning the 
transaction involving a note for $500.00 occurring Novem¬ 
ber 6,1930. 

Witness testified that a note for $500.00 was paid on No¬ 
vember 6, 1930, by renewal of a new note of $400.00, indi¬ 
cating that a payment of $100.00 was made at that time; 
that he was unable to tell from his records who made that 
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g in under 
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note dated 


payment; that the payment was made on respondent’s per¬ 
sonal discount without collateral. 

Whereupon witness was interrogated concerning a note 
dated January 2, 1931, to which counsel for respondent 
objected if offered for any other purpose than upon the 
question of solvency. Whereupon the following occurred: 

Mr. Jackson: “We are making the same offpr with re¬ 
spect to these items as we did before, both upon file issue of 
preference and upon the question of solvency.” 

Mr. Tobriner: “I shall object to them goin 
the issue of preference.” 

The Court: 4 ‘Well, it is proper to be received on the 
other issue in any event.” 

I 

Whereupon it was understood between counsel that the 
respondent’s objection went to the entire class of testimony 
of this character and would be so understood, ayd respond¬ 
ent’s counsel gave notice of his intention to mo|ve to strike 
later. 

Whereupon the witness testified that the 
January 2, 1930, was a renewal of the note fo|r $1,200.00, 
which matured on that date and that the records 
46 showed by inference a payment of $100.90, and fur¬ 
ther that he could not state from his records or from 
other investigation who made such payment. 

Whereupon the records from which witness had been 
testifying were offered in evidence over the same objec¬ 
tion of counsel for the respondent, but the Court permitted 
the same to be introduced, to which action respondent duly 
noted his exception, which was noted upon the minutes of 
the Court. 

Whereupon the remaining records of the Ridgs National 
Bank previously marked for identification were offered and 
received in evidence over the objection of counsel, to which 
action of the Court respondent duly noted his exception. 

On cross-examination the witness testified tlfat on Octo¬ 
ber 1, 1930, the total direct indebtedness of respondent to 
the Riggs National Bank was in the sum of $7,600.00 and 
at the close of business on October 2, 1930, in| the sum of 
$7,500.00; that said indebtedness was made up by a col¬ 
lateral note in the sum of $5,000.00, another cojlateral note 

3—5648a 
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in the sum of $800.00, an unsecured note in the sum of 
$1,200.00 and an unsecured note in the sum of $500.00; that 
on January 26,1931, respondent had a credit with the Riggs 
National Bank in his checking account of $2,042.51, and 
that on that date the bank appropriated this balance and 
applied it to the payment of certain of respondent’s notes; 
that a note for $1,100.00 and one for $400.00 were paid off 
by the application of that balance; that the remaining por¬ 
tion was used to pay off interest on the two notes that were 
paid off and interest! on another note, and interest on the 
rest of the notes, and that the remaining balance was ap¬ 
plied to principal on the note that was originally for $1,- 
500.00, and that these various payments of January 26 re¬ 
sulted from the action of the bank. 

Witness further testified that his bank held as security 
for the collateral notes held by it a note for $23,- 
47 000.00 secured by a first deed of trust, as well as • 

some additional collateral, all of which was held for 
these various notes of respondent. 

On re-direct examination witness testified that the $23,- 
000.00 first trust note regarded as collateral for respond¬ 
ent’s note of $4,500 under the terms thereof would cover 
all of his indebtedness to the Bank; that the provision of 
said note stated that on the non-performance of this prom¬ 
ise or any part thereof, or the non-payment of any other 
present or future demands of said bank, or in case of in¬ 
solvency, bankruptcy, failure in business, etc. the bank 
shall have the right to apply the same on the payment of 
this note, and any other present or future demands of said 
bank, as aforesaid. 

Witness further testified that the date of the $4,500 note 
was November 12, 1930; that it was a renewal of a note 
previously held; that the same collateral held for the re¬ 
newal was held for the previous note; that no other person 
than the respondent was liable on the unsecured notes to 
which reference had been made; 

On re-cross examination the witness testified that the 
curtails of payments to which he had referred were made 
in the ordinary course of business at the maturity of those 
notes. 

He further testified that his bank did not have any other 
account in which the respondent was interested either in 
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his own name or in his name as agent or as tr 
witness had not produced. 

Whereupon, further to maintain the issues oh their part 
joined, petitioners called as a witness one Alfred H. Law- 
son, who testified in substance that he was Vice President 
and Real Estate Officer of the Washington Loan and Trust 
Company and that he had brought certain documents in 
response to a subpoena duces tecum. 

48 Whereupon witness produced and identified the 
following documents, which were respectively marked 
for identification as follows: 

Letter dated February 15, 1931, signed by Eijalie Rheem 
Rowe and Edmund D. Rheem. “ Petitioners ’ for identifi¬ 
cation Number 9.” I 

Letter dated March 30, 1931, addressed to thd Washing¬ 
ton Loan and Trust Company, trustee estate (fiarence B. 
Rheem, signed by Eulalie Rheem Rose and Edmund D. 
Rheem. ‘‘Petitioners 7 for identification Numbef* 10.” 

Letter dated April 7, 1931, signed Henry P. Blair, J. I. 
Peyser, and M. M. Doyle, trustees for Swartzell, Rheem and 
Hensey Company. “Petitioners’ for identification Number 
11 .” * ! 

Receipt dated April 13, 1931, from Henry P. Blair, J. I. 
Peyser and M. M. Doyle, trustees of Swartzell, Rheem and 
Hensey Company. “Petitioners’ for identification Num¬ 
ber 12.” 

Witness then testified that the Washington Loan and 
Trust Company was a testamentary trustee of tfie estate of 
Clarence B. Rheem. 

Whereupon witness was requested to state what the estate 
of Clarence B. Rheem consisted of. 

Whereupon the following occurred: 

Mr. Tobriner: “I object.” 

The Court: “What is the ground of the objection?” 

Mr. Tobriner: “I do not see how the materiality of the 
Estate of Clarence B. Rheem is at present involved. It 
seems to me that counsel should make a statement as to what 
they propose to show and what the purpose of tljie offer is.” 

Mr. Jackson: “This is simply preliminary, ^e propose 
to follow this up to show the interest of this alleged bank¬ 
rupt in this estate.” 
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Mr. Tobriner: “For the purpose of showing in - 

49 solvency or insolvency ?” 

Mr. Jackson: “It will bear upon that issue and w^e 
offer it for consideration on the issue of solvency and also 
for the purpose of consideration on the issue of preference, 
showing preference/ ’ 

“This is just preliminary to that.” 

Mr. Tobriner: “I know it may be preliminary and even 
if v^e have not a jury here w^e are cluttering up this record 
with a great deal of immaterial matter. 

There is no averment in the petition charging a prefer¬ 
ence to the Estate of Clarence B. Rheem and we are not 
charged wdth having committed one/’ 

The Court: “I sustain the objection/’ 

Mr. Jackson: “Your Honor rules it out on the issue of 
solvency? We propose to follow 7 it up as having material 
relevancy. ’ ’ 

The Court: “But, you are concerned about showing in¬ 
solvency ?’ 9 

Mr. Jackson: “I say upon the issue of solvency or in¬ 
solvency/’ 

The Court: “I fail to see how his answer to that question 
will have anything to do with your issue of insolvency 
here.” 

Mr. Jackson: “Well, any inquiry into his assets would, 
of course, bear on the question of solvency into which we 
are inquiring, and his liabilities as well.” 

The Court: “The assets of someone else?” 

Mr. Jackson: “How is that?” 

The Court: “I say you are inquiring about the assets of 
someone else?” 

Mr. Jackson: “Oh, no, the assets of the Estate of Clar¬ 
ence! B. Rheem that belong to the alleged bankrupt.” 

50 “We propose to follow this up by showing the in¬ 
terest of the bankrupt in that Estate which w^as a 

very substantial interest. ’ ’ 

Mr. Tobriner: “Well, if it was a very substantial interest 
that would show 7 solvency. You are trying to show T in¬ 
solvency.” 

Mr. Jackson: “Not necessarily.” 

The Court: “Yes. I do not see how you are showing 
that. If it were coming from the other* side and they could 
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show a substantial interest in the Estate, I could Understand 
it, but I do not see your position.” 

Mr. Jackson: “We are going to show first tiese assets, 
and then what became of them.” 

The Court: “How are we concerned about that if this 
Respondent did not get them?” 

Mr. Jackson: “We say that he did get them. We propose 
to show that he did get them.” 

Mr. Tobriner: “You are not charging us 'wfith getting 
them? You are not charging us with getting tlnjun at all. 

The only issue that is here is a very clear issue and I say 
again, Mr. Jackson, as I said this morning, that you are 
fishing, and you are fishing. Your examination shows you 
are fishing. | 

You come into this court and you charge us, specifically 
with certain things and these petitions were sworn to by 
your clients, certain facts, certain preferences, land it must 
be assumed that at the time those charges were made, back 
in February, 1931, they had knowledge or information with 
respect to these things. 

Now, you are going out sea-wide, ocean-wide,, and trying 
to call upon and take up the Estate of Clarence Rheem, in 
which we are not concerned and which is not con- 
51 cerned in this proceeding and as to whi^h there are 
no charges so far as this Court can delVe into, and 
you want to ascertain what that Estate consisted of. 

I claim that is entirely outside of the jurisdiction of this 
Court-” 

The Court (interposing): “You have madelyour objec¬ 
tion.” | 

“I want to find out from Mr. Jackson how it is material.” 

Mr. Jackson: “The situation is precisely the same, if 
your Honor please, as that obtaining with respect to the 
records that have been introduced over the objection of 
my friend involving the relations of the alleged bankrupt 
with the Riggs National Bank. These record^ disclose at 
certain periods both assets and liabilities of this alleged 
bankrupt. They show a disposition of those assets. 

This proposal that we now have involving the Washing¬ 
ton Loan & Trust Company, in a different forijn, will show, 
when we get through with it, substantially the! same thing: 
assets and liabilities and the disposition of thefn. ’’ 
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Mr. Tobriner: “But, how do they reflect on these prefer¬ 
ences ? 99 

The Court: “Well, if they show liabilities as well as as¬ 
sets, it would be proper.” 

Mr. Tobriner: “On the question of solvency?” 

The Court: “If it shows liability, it does.” 

Mr. Tobriner: “His proposition is not that at all.” 

The Court: “He just now said that.” 

Mr. Jackson: “I made that statement just now.” 

The Court: “He said that it will show assets and liabili¬ 
ties.” 

Mr. Tobriner: “We make our objection and I appreciate 
that we have not a jury here and, consequently, it may be 
considered.” 

52 The Court: “On the representation that it is for 
the purpose of showing interest in the Estate of 
Clarence Rheem and the liabilities of the Respondent to 
that estate.” 

Mr. Jackson: “That is it exactly.” 

The Court: “ It may go in and you may have your privi¬ 
lege of moving to strike later if it is found to be not per¬ 
tinent to the issues,”—which exception was duly allowed. 

Mr. Tobriner: “We note an exception, if your Honor will 
allow us that.” 

Witness further testified that the Washington Loan and 
Trust Company, as testamentary trustee of the estate of 
Clarence B. Rheem had certain assets known as the “Shore- 
ham Hotel Notes” after the substitution was made in ac¬ 
cordance with the letters marked for identification. 

Thereupon counsel for petitioners offered in evidence 
papers marked for identification respectively 9, 10, 11 and 
12 to which respondent objected and counsel for petitioners 
thereupon stated that they were offered upon the issue of 
insolvency and also on the issue of preference. 

Thereupon the court overruled respondent’s objection 
and respondent renewed the objection on the ground that 
the letters in question related to transactions occurring 
subsequent to the filing of the petition, which objection was 
overruled and an exception duly noted. 

Whereupon, further to maintain the issues on their part 
joined, petitioners called as a witness one F. G. Addison, Jr., 
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who testified in substance that he was the President of 
the Securities Savings and Commercial Bank, land in re¬ 
sponse to a subpoena duces tecum had brought with him 
the following records which were respectively iparked for 
identification as follows: 

Unsecured promissory note of Edmund D. Bheem, dated 
October 24, 1930, in the sum of $3,000, due January 

53 26, 1931. 44 Petitioners’ for identification Num¬ 
ber 13.” | 

Liability card account of Edmund D. Rheem ifi two parts. 
“Petitioners’ for identification Numbers 14 and 15.” 

Record of Commercial account of Edmund D. Rheem, 
“Petitioners’ for identification Number 16.” 

54 Records of journal entries showing payment of 
$1,060 on October 24, 1930, “Petitioners’ for identifi¬ 
cation Number 17, and 17-a.” 

Note secured by second trust upon Apartment House at 
1869 Mintwood Place, Northwest, “Petitioners’ for identi¬ 
fication Number 18.” 

Four separate guarantees signed by the Respondent 
covering various extensions of the above notje, the last 
guaranty being dated September 20, 1930, and tjeing a con¬ 
tinuation of a guaranty dated March 20, 1929. “Petition¬ 
ers’ for identification 19, 19-a, 19-b and 19-c” respectively. 

Extension slips on the above note dated Apijil 16, 1930, 
and September 20, 1930, respectively, and signed by George 
F. Hunt, and extension slips dated June 20, 1029, signed 
by Jerome P. Friedlander. “Petitioners’ for identification 
Number- 20, 20-a and 20-b” respectively. 

Whereupon the witness testified that upon the note of 
respondent of October 24, 1930, for $3,000.00, his bank had 
applied the sum of $421.43 upon the maturity thereof, 
namely, January 26, 1931, and that said sum o^ $421.43 so 
applied represented an inactive balance which respondent 
had to his credit since March 20, 1926, and that the balance 
of said note had been charged by his bank to Profit and 
Loss on January 26, 1931; that the record of respondent’s 
commercial account with his bank disclosed said charge- 
off as of January 26, 1931; that the journal entries which 
witness had brought with him showed that on jthe 24th of 
October, 1931, there had been a curtail of ^1,060.00 of 
principal and interest on respondent’s note of $4,060.00, 
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and that the present note of $3,000.00 marked ‘ 1 Petitioners’ 
for identification Number 13” was the result of said curtail 
and renewal. 

Witness further testified that the journal entry disclosed 
that said curtail in the sum of $1,060.00 was made by 
55 a check of Edmund D. Rheem upon the Federal 
American National Bank. 

That in respect to the second trust note secured on the 
Mintwood Place apartment upon which respondent was 
guarantor, his records showed the last payment on that 
note was made on July 10, 1931; that on November 29, 
1930, there were two payments thereon aggregating $300.00, 
one of which is principal and one of which is interest, made 
by check of that date of Swartzell, Rheem and Hensey Com¬ 
pany on the Federal American National Bank; that on De¬ 
cember 31, 1930, there were two payments aggregating 
$300.00 made by check of that date on the Federal Ameri¬ 
can National Bank, account of Swartzell, Rheem and Hen¬ 
sey Company; that on January 23, 1931, there was a pay¬ 
ment of $300.00; made by check of E. Stuart Poston Com¬ 
pany, drawn on the Securities Savings and Commercial 
Bank; that on February 21, 1931, two payments aggregat¬ 
ing $300.00 were made thereon. 

Witness further testified that the first trust upon the 
Mintwood Place apartment was foreclosed in July of 1930; 
that the record owner of the property was one George F. 
Hunt; that said foreclosure resulted in a deficit on the first 
trust; that respondent was liable upon his guaranty of the 
note in question; that at the present time the extent of his 
liability was $18,915.87. 

Whereupon counsel for the respondent objected to the 
admissibility of the extension slips above described on the 
ground of their being immaterial, but the Court overruled 
the objection, to which the respondent duly noted his ex¬ 
ception. 

Whereupon the witness further testified that in tracing 
back the $3,000.00 note it carried back to January 24, 1930, 
to an item of that time in the sum of $10,000.00, for which 
witness 7 bank gave the respondent its cashier’s check in the 
sum of $10,000.00, which was endorsed by him and then the 
Swartzell, Rheem and Hensey Company. Said cashier’s 
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check was thereupon marked for identification Num- 

56 her 21. I 

Whereupon witness testified that his bank had no 
further records reflecting upon any transaction with re¬ 
spondent either in his name singly, jointly, as trustee or 
agent. 

Whereupon counsel for the petitioners made the general 
tender in evidence of all the papers that had beep introduced 
and described by the witness and marked for identification 
and upon being interrogated as to the purpose of said 
offer stated that said documents were for the! same pur¬ 
pose which everything else with respect to the Riggs 
National Bank and the Washington Loan and Trust Com¬ 
pany had been offered. 

Whereupon the following occurred: 

Mr. Jackson: “Well, upon the issue both of preference 
and upon the issue of solvency. ” 

Mr. Tobriner: “We are not charged with any preference 
at all to the Security Savings and Commercial Bank.” 

“We shall object to the introduction of any pf the testi¬ 
mony, inasmuch as it is totallv inadmissible uhder the is- 
sues made in this case.” 

The Court: “Well, it may be received as thb other evi- 
dence has been received and subject to the objection.” 

Mr. Tobriner: “And an exception?” 

The Court: “Yes”. 

On cross-examination the witness testified that on Janu¬ 
ary 24, 1930 his bank had placed to the credit of respondent 
under an account known as “discount sundries,! Edmund D. 
Rheem” against which it made a debit stating “note dis¬ 
count of this day made by you in a like amount, cashier’s 
check issued Number 28,383 $10,000.00, JanuarT 24,1930.”; 

That the note discounted by the Security Savings and 
Commercial Bank on January 24, 1930, was chrtailed and 
renewed and finally, on January 26, 1931, was the 

57 $3,000.00 note in evidence, less the application of 
$421.43, the then balance of his accoulnt; that the 

$3,000.00 was the balance remaining of the $10,000.00 note. 

That the cashier’s check was payable to file order of 
respondent and the endorsement thereon read as follows: 
“Edmund D. Rheem. Pay to the Federal American Na- 
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tional Bank of Washington, or order, Swartzell, Rheem and 
Hensey Company.” and, “Received payment through the 
Washington, D. C. Clearing House, January 27, 1930, The 
Federal American National Bank of Washington, D. C. and 
paid by us on January 27, 1930.” That according to the 
endorsements the draft payable to the respondent was en¬ 
dorsed by him to Swartzell, Rheem and Hensey Company, 
who deposited it in their account for collection or credit in 
the Federal American National Bank. 

That witness had been dealing with respondent individ¬ 
ually as an officer of his bank since 1920; that the loans 
which had been made to respondent were properly either 
curtailed or paid or renewed by the payment of interest as 
they became due; that the payment of $1,060.00 made on 
October 24, 1930, on account of the note maturing that day 
of $4,000.00 was made by respondent as he usually made his 
note curtails and payments and in the ordinary course of 
business. 

Whereupon, further to maintain the issues on their part 
joined, petitioners called as a witness one Carrie O. Allnutt, 
who testified in substance as follows: 

That she was one of the petitioning creditors in this 

proceeding and that she was the owner of five promissory 

notes dated February 6, 1929, each in the sum of $1,000.00, 

all payable three years after date, signed by Clarence J. 

Harris to the order of John H. Holmead and bv him en- 

%/ 

dorsed over to her without recourse, which notes were the 
notes described in the petition; that she acquired said 
58 notes directly from the respondent in March of 1930; 

that the transaction by which she acquired said notes 
was transacted in respondent’s office on Fifteenth Street; 
that witness at that time stated to respondent that she was 
making an investment; that he should be sure to give her 
the very best investment that he had because that amount 
meant everything to her, and that respondent assured her 
that those notes were all secured and that they would be 
secured until they would be released, and that at the time 
respondent handed her out released notes; that respondent 
had told her that the notes in question were properly se¬ 
cured until they were released; that they were perfectly 
safe and that witness was secured. 
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Witness further testified that she discovered the notes 
had been released after the firm of Swartzell, pheem and 
Hensey Company went into bankruptcy; that ho part of 
said notes had been paid to her; that she had received in¬ 
terest thereon up to August 6, 1930, and nothing!on account 
of principal; that she was and is the owner of said notes;, 
that respondent did not inform her at the time pf her pur¬ 
chase as to who the trustee was in the deed of trbst securing 
the notes; that she paid $5,000.00 for the notes b jr her check, 
which was drawti by the respondent and signed by her, pay¬ 
able to the firm of Swartzell, Rheem and Hensey Company; 
that the notes were secured on property known as 933 L 
Street. 

Whereupon the notes were offered and received in evi¬ 
dence and marked respectively ‘ ‘ Petitioners ’ exhibits Num¬ 
bers 22, 22-a, 22-b, and 22-d.” j 

Witness further testified that she paid full fape value for 
the notes, namely, $5,000.00, with a check in the pum of $17,- 
000.00, which included the purchase price of these notes. 

Whereupon counsel for the respondent stated j;hat he was 
unable to cross-examine the witness ui^til certain 
59 papers were produced and the court thereupon stated 
that it would allow cross-examination at aj later time. 

Whereupon, further to maintain the issues oij their part 
joined, petitioners called as a witness one Delia E. Hoopes, 
who testified in substance that her husband was living, and 
was excused from the stand. 

Whereupon, pursuant to Chapter III, Section 3 (d) of 
the Bankruptcy Act, petitioners called to the stapd Edmund 
D. Rheem, the alleged bankrupt, who said that he was the 
respondent herein and testified substantially asj follows: 

Witness was thereupon handed Exhibit Number 8-a, the 
same being a ledger card of the account of tldmund D. 
Rheem from July 31, 1929, of the Riggs National Bank, and 
testified that he did not know how the curtails jwere made 
on his notes of $1,100 and $400.00. j 

The witness’ attention was directed to an entry thereon 
of August 6, 1930, and another entry of November 6, 1930, 
after which the amount of $500.00 was written, qnd testified 
that he could not read the record of the bank. jHe recalled 
that he had a $1,100.00 note at the bank, which was curtailed 
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from time to time as it became due, but lie did not recall the 
manner of its curtail or whether it was curtailed out of his 
own funds. 

The witness further testified that he had accounts with the 
Riggs National Bank, with the Securities Savings and Com¬ 
mercial Bank and with the Federal American National 
Bank and Trust Company and that he had transactions with 
all of those banks within the four months period prior to 
the filing of the involuntary petition here involved, that is, 
within four months from October 10, 1930, to February 10, 
1931, and that his check books and vouchers and his 
cancelled checks with those banks covering that period 
would give a full and accurate answer as to said trans¬ 
actions. 

60 Whereupon counsel for petitioners called upon the 
witness and his counsel to produce said records, to 
which the witness replied that he had testified that he had 
no available checks; that he destroyed checks every year on 
December 30, and that there might be checks at the offices 
of Swartzell, Rheem and Hensey Company for January of 
1931; that he had no such checks with him because thev 
were not available, and that he had not been in town for 
four months. 

Witness further testified that it was customary each year 

for him to destroy his checks at the end of the year when he 

came to make up his income tax returns, and he kept only 

those checks which were necessary for income tax purposes; 

that it was his uniform custom to destrov them in Januarv 

•/ » 

of each vear; that he had not destroved anv records involv- 

v / V * 

ing his accounts with the aforesaid banks for the period 
from Oct. 10, 1930 to Feb. 10, 1931 prior to the first of the 
year 1931; that he believes he destroyed them prior to the 
bankruptcy petition being filed against Swartzell, Rheem 
and Hensey Company. 

Whereupon the witness was asked whether, apart from 
any check books or bank books or return vouchers in the 
nature of cancelled checks, he had any records reflecting, 
within the period indicated, any information upon his 
solvency or insolvency, upon any preferences that he may 
have extended to certain creditors or upon any acts of bank¬ 
ruptcy, or upon any dealings with anybody during the 
aforesaid period reflecting upon his financial condition and 
bearing light upon the question of any preferences wfithin 
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that period, to which the witness replied that personally he 
had nothing of that kind; that if there are any suih records, 
they were at the office of the trustees in bankruptcy for 
Swartzell, Rheem and Hensey Company. 

Whereupon counsel for the respondent was askid whether 
he had produced any such records and replied that he 
G1 would issue a subpoena when respondent case was 
reached to the trustees to produce such records. 

Whereupon the respondent testified that he hafcl been ad¬ 
vised that a writ of habeas corpus ad testificanduiii had been 
issued out of the Supreme Court of the District of Columbia 
commanding* him to appear in said court and to give such 
testimony as might be required by the Bankruptcy Act, and 
that said writ had been served upon M. M. Bernard, the 
Superintendent of the United States penitentiary! at Lorton, 
Virginia, where respondent was confined, and tjiat he had 
been produced under said writ. 

The witness was then asked whether his counsel had 
called to his attention the provision of Chapter| 3, Section 
3D of the Bankruptcy Act and replied in the negative. 

Whereupon counsel for the respondent was asked whether 
he did not receive a letter from counsel for the Ipetitioners 
stating that due steps would be taken to have the respondent 
present with his books, accounts and papers umjer the sec¬ 
tion above referred to, and counsel for the [respondent 
stated he had received such a letter. 

Whereupon counsel for the respondent made in substance 
the following statement. 

That he did not believe that counsel was required to pro¬ 
duce anything, nor did he consider the issue of solvency or 
insolvencv involved in the issues of the case; that he knew 
as a matter of fact the respondent was incarcerated at Lor¬ 
ton, that he had no records of any kind with him; that any 
records that he might have had or been able to produce were 
records on the books of the Swartzell, Rheerq 1 & Hensey 
Company, and that respondent had testified ini a previous 
hearing in the matter of the bankruptcy of Swartjzell, Rheem 
& Hensey Company in respect to his proceeding in dispos¬ 
ing of his vouchers at the end of the year; that he construed 
the aforesaid section of the Bankruptcy Act to mean 
62 that if the bankrupt presents himself for examination 
and can explain why he is unable to produce any 
books, documents or papers, he would be excused and the 


46 


E. D. RHEEM VS. CARRIE 0. ALLNUTT ET AL. 


burden would not be thrown on him; that he had prepared 
during the day a subpoena to be served upon the trustees of 
Swartzell, Rheem & Hensey Company to produce the 
records in their possession, but did not expect that the re¬ 
spondent would be placed upon the stand that day or that 
said records would be needed then. 

Whereupon, the following occurred: 

The Court: “Mr. Tobriner, you must have known that 
the question of his solvency at the time' of the various 
alleged acts of bankruptcy-” 

Mr. Tobriner (interposing): “Solvency or insolvency?” 

The Court (continuing): “Was in doubt.” 

Mr. Tobriner: “I did not consider that issue would come 
here at all, your Honor.” 

The Court: “Whv not? You have not admitted it?” 

Mr. Tobriner: “No, I meant the matter of solvency 
would be brought up, for this reason: that in the first in¬ 
stance, we question the right of the petitioners as creditors 
and, in the second instance, my information was that Mr. 
Rheem-” 

The Court (interposing): “You do not mean that you 
are resting vour case-” 

Mr. Tobriner (interposing): “Mainly and largely on that 
one point.” 

The Court: “But not entirely?” 

Mr. Tobriner: “No, not entirely, oh, no; oh, no; I do not 
rest it entirely on that.” 

The Court: “Well, you must have known that the sol¬ 
vency at the time of the alleged act of bankruptcy was in 
issue. You could not avoid knowing that.” 

63 Mr. Tobriner: “I considered this, and I construed 
that section to be this: that if the bankrupt presents 
himself for examination and can explain why he is unable 
to produce any books, documents, or papers, as was the case 
here, why, naturally, he would be excused and the burden 
would not be thrown on him.” 

The Court: “It seems no effort has been made to comply 
with the order of the law.” 

Thereafter counsel for the respondent said that he was 
acting for Mr. Rheem, and- 

Mr. Tobriner: “—naturally, I had no records and I knew 
his situation so, consequently, could not produce any rec- 
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ords, but when we get to our end of the testimony I will ask 
Mr. Rheem to explain why he could not produce them. 
That is the whole situation. 

If I assumed for a moment that it would-” 

The Court (interposing): “That is not satisfactory to 
the Court. He is supposed to have his books ar[d records 
here. This court is entitled to know from him ahd the rec¬ 
ords he has kept these very questions at issue.” 

Mr. Tobriner: “If he has not them he canno|t produce 
them.” | 

The Court: “It has not been shown that he jnade any 
effort to get them.” 

Mr. Tobriner: “He is not at liberty to show it. He has 
not had an opportunity to show it.” 

The Court: “He has had an attorney.” 

Mr. Tobriner: “But he has not been given jjm oppor¬ 
tunity to explain why he has not them.” 

The Court: “Well, you are explaining for him.” 

Mr. Tobriner: “I am explaining why. I am ncjt explain¬ 
ing that he has already explained in another proceed¬ 
ing.” 

64 Mr. Jackson: “That is not in this proceeding.” 

The Court: “You are explaining that it is un¬ 
necessary and I am trying to show you that it seems to be 
quite necessary from my point of view.” 

Mr. Tobriner: “It may be, your Honor, but at| the same 
time, if the witness cannot produce them-” 

The Court (interposing): “No effort has been made. 
Why should you say they cannot be produced when the wit¬ 
ness has said that they may be in the offices of Swartzell, 
Rheem & Hensey Company?” 

Mr. Tobriner: “We have, however, prepared during the 
day a subpoena to be served upon the Trustees of Swartzell, 
Rheem & Hensey Company to have the records in their 
possession, and we are asking that they be subpoenaed to 
produce them. My son had that. We thought we did not 
need them today, and consequently we did not; have the 
subpoena issued. We were prepared to have that issued 
and served on the Trustees when it came down to the ques¬ 
tion of our being required to produce them, and we are get¬ 
ting ready to produce them whenever that is required.” 

The Court: “The law, however, does not contemplate 
that these records shall be produced in behalf <j)f the Re- 
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spondent in order that he may prove his contentions with 
respect to the matter, but it is that they be produced for the 
benefit of creditors.” 

Mr. Tobriner: “The difficulty is this-” 

The Court (interposing): “The law is for creditors.” 

Mr. Tobriner: “I understand that, and it is his dutv to 
appear in this court with books, papers and accounts, and 
submit himself to examination.” 

The Court: “Yes.” 

Mr. Tobriner: “I don’t deny that. The difficulty is this: 
The whole situation is brought about by the fact that 
65 we were slow in issuing a subpoena, thinking we 
would not need it today. We have the subpoena here 
and we were going to ask your Honor to sign it, so that it 
would be served on the Trustees in the bankruptcy case 
of Swartzell, Rheem & Hensey Company.” 

Mr. Jackson, after calling attention to the provision of 
the Bankruptcy Law, that it was — duty of the bankrupt to 
appear and not the duty of the respondent to get him here, 
as the Court previously held, stated: 

“It seems to me that counsel in this case has not dis¬ 
charged his dity by saying that those records were equally 
available to me. 

I know nothing about Mr. Rheem’s records. He said he 
had destroyed some of them. I was interrogating him with 
respect to the rest which ought to have been here this morn¬ 
ing because he was subpoenaed for that purpose, and it 
seems to me that all the inferences which grow out of muti¬ 
lation and destruction of documents must be indulged 
against this Respondent here.” 

Whereupon witness was asked whether he knew of any 
documents in his possession or under his control, or any 
books of account reflecting upon his solvency or insolvency 
and the question of preferences constituting acts of bank¬ 
ruptcy between October 10, 1930, and February 10, 1931, 
and stated that he had no such books either in his posses¬ 
sion or under his control; that whatever records were in 
existence were in the hands of the trustees in bankruptcy of 
the Swartzell, Rheem & Hensey Company; that his personal 
records were on the books of Swartzell, Rheem & Hensey 
Company, which were available; that said books would not 
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incidentally reflect his personal transactions, but would 
definitely reflect them; that in what was his desk at Swart- 
zell, Rheem & Hensey Company are all the papers he ever 
had and that they were still there and not available to him; 
that he had not made any effort to get them through 

66 his counsel since this proceeding was commenced; 
that the section of the Bankruptcy Act aforesaid had 

not been a matter of discussion between him and his counsel, 
as he had not been in Washington in touch with his counsel 
for four months; that he never kept check stubs or books 
showing the condition of his bank account, excqpt monthly 
statements that he got from the bank, which wer^ destroyed, 
as the checks were destroyed, each year; that h£ never had 
any bank books and always made out duplicate 

67 deposit slips; that whenever he bought stocks he had 
a statement of the company through whom the stocks 

were purchased, which he thought would be in his desk at 
the office. 

Whereupon, in response to a question from his counsel, 
respondent testified that he had attempted to obtain posses¬ 
sion of his records and papers in the possession of the trus¬ 
tees of Swartzell, Rheem & Hensey Company before he went 
out of the city and said trustees had denied him possession 
thereof; that this attempt was made both before and after 
the filing of the petition herein; that he did nf)t ask them 
in order to comply with the law in the bankruptcy proceed¬ 
ing, but simply to have his own Records, and that he did not 
know of the provision of the law. 

Whereupon the following colloquy occurred: j 

Mr. Jackson: “I do not suppose any stepk have been 
taken by his counsel to get those records which are instantly 
available on request.” 

The Court: “I understand that is the situation.” 

Mr. Tobriner: “ Counsel cannot get them, and it is not 
incumbent on counsel to get them. Counsel may take steps 
to get them and that is what we are doing here. We had 
this subpoena prepared and I had not assumed for a 
moment-” 

The Court (interposing): “It is not incumbent on coun¬ 
sel other than counsel may regard it as it is incumbent on 
him to do what is required of his client to do.” 

4—5648a 
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Whereupon counsel for the respondent stated that he had 
no impression that respondent would be put on the stand at 
the time; that he had prepared a summons for the signature 
of the court and intended to issue it; that he had been told 
by counsel for the petitioners that respondent would not be 
needed that dav and had notified the authorities at Lorton 

ml 

that he was not to be sent up, but afterwards thought it 
necessary to have the respondent in court because of 

68 the testimony of the petitioning witnesses. 

Whereupon counsel for the petitioners said that he 
had told respondent’s counsel that he would probably call 
Mr. Rheem the afternoon of the day referred to by respond¬ 
ent’s counsel. 

Whereupon Fred J. Eden, Referee in Bankruptcy in and 
for the Supreme Court of the District of Columbia, pro¬ 
duced the original proofs of claim filed by each of the three 
petitioning creditors in this proceeding in the matter of 
Swartzell, Rheem & Hensey Company, bankrupt, which 
documents were left in the custody of the clerk. 

Whereupon, further to maintain the issues on their part 
joined, petitioners called as a witness one Henry P. Blair, 
who testified in substance that he was one of the trustees in 
the bankruptcy proceeding in the case of Swartzell, 

69 Rheem & Hensey Company, bankrupt, and that he 
had brought with him certain records in response to 

a subpoena duces tecum issued on behalf of the respondent, 
which were identified and marked as follows: 

Card entitled ‘ 4 Moss, F. P. and Ed. Rheem”, Number 
124X18. 44 Petitioners’ for identification Number 22.” 

Card entitled “Kite, Harry A., and Ed. Rheem, 15th and 
Eye”, bearing Number 105X34. “Petitioners’ for identifi¬ 
cation Number 33.” 

Card entitled “Ed. D. Rheem”, Number 153X6. “Peti¬ 
tioners’ for identification Number 24.” 

Card entitled “Ed. D. Rheem”, Number 153X6. “Peti¬ 
tioners’ for identification Number 24-a.” 

Card entitled “Ed. D. Rheem”, Number 53X6. “Peti¬ 
tioners’ for identification Number 24-b.” 

Card entitled “Edmund D. Rheem, Trustee”, Number 
153X22. * i Petitioners ’ for identification Number 25. ’ ’ 
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Card entitled 4 1 Ed. D. Rheem, Special Account). ’’ Number 
353X28. “Petitioners’ for identification Number 26.” 

Card entitled “Ed. D. Rheem, Special Accouht.” Num¬ 
ber 153X28. “Petitioners’ for identification Nujnber 26-a.” 

Card entitled “Ed. Rheem, Rent Account”. Number 
153X29. Petitioners’ for identification Number 27.” 

Card entitled “Ed. D. Rheem, Second and I}”, Number 
153X37. “Petitioners’ for identification Number 28.” 

Card entitled “Ed. D. Rheem and J. N. Brewer, Trustees, 
Guthridge”, Number 153X38. “Petitioners’ for identifica¬ 
tion Number 29.” j 

Card entitled “E. D. Rheem, Trustee”, “1117 0 Street”, 
Number 153X48. “Petitioners’ for identification Number 
30.” | 

Card entitled “Ed. Rheem, Mintwood”, Number 153X41. 
“Petitioners’ for identification Number 31.” 

70 Card entitled “Ed. Rheem and J. N. Bijewer, Trus¬ 
tees.” Number 153X42. “Petitioners’ for identifi¬ 
cation Number 32.” j 

Two cards entitled “Kennedy Tract”. Bcjth 109X13. 
“Petitioners’ for identification Numbers 33 and 33-a.” 

Card entitled “W. H. Hoopes and Delia Hoopes”, num¬ 
ber 89X17. ‘ ‘ Petitioners ’ for identification Number 34. ’ ’ 

Whereupon witness was asked whether the cards pro¬ 
duced did not relate exclusively to the accounts of Swartzell, 
Rheem & Hensey Company as distinguished from the ac¬ 
counts of Edmund D. Rheem and testified in response 
thereto that they were the records of Swartzell, Rheem & 
Hensey Company in their dealings with Edmund D. Rheem; 
they were not from the personal records of Edmund D. 
Rheem, except as the records of Swartzell, Rheem and 
Hensey Company have relations with him. 

Whereupon witness produced an envelope wljiieh he tes¬ 
tified was taken from the desk Mr. Rheem had fprmerlv oc¬ 
cupied and which contained papers found in that desk which 
seemed pertinent or had relation to the matter before the 
■court; that he did not find any cancelled checks or check 
books in respondent’s desk; 

Whereupon the folder containing said papers 'was marked 
for identification as “Petitioners’ Number 35.” 

Whereupon the witness testified there was a drawer of the 
desk to which he was advised the respondent alone had the 
key and that counsel for respondent had produced a key 
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which unlocked the drawer, which drawer witness had 
brought with him to court; that the drawer had been un¬ 
locked previously following the receivership and certain 
papers had been removed by the receivers and regarded by 
them as impounded for the benefit of the receivership; that 
said papers had been placed in a large envelope, which had 
been kept in a vault to which the trustees alone had access; 
that he had with him said envelope and at the request. 

71 of counsel read into the record the contents thereof 
as follows: 

Promissory note of “80 New York Avenue, Northwest, 
Inc., Francis H. Duehav”, dated July 28, 1928, endorsed by 
Harrv Wardman and Thomas B. Bones, James D. Hobbs, in 
the original sum of $38,279.15, upon which by reason of cur¬ 
tails there is a balance of $13,432.93 due. 

Promissory note number “76 New York Avenue, North¬ 
west”, dated July 28, 1926, in the original amount of $34,- 
508.00, endorsed Wardman, Bones and Hobbs and having, 
by reason of various curtails, a present balance of $5,135.49. 

Certificates of stock in the Swartzell, Rheem & Hensey 
Company standing in the name of Edmund D. Rheem in the 
amounts of 100, 10, 10, and 204 shares. 

Certificate in the name of George F. Hunt for 10 shares 
endorsed in blank. 

Certificate in the name of John H. Holmead for 1 share, 
also endorsed in blank, of the par value of $100.00. 

Monthly payment note of H. B. Goss, dated August 28, 
1919, in the principal sum of $3,250.00. No payment since 
November 29, 1919. 

Series of real estate notes dated May 1, 1928, payable 
three years after date, signed by L. Fred and Hannah Wis- 
singer, numbered 7 to 31, each in the sum of $500.00, se¬ 
cured on lots 33 and 34 in Square 7661, entire series totaling 
$12,500.00 in amount. 

Notes numbered 1 to 15 of Laura B. Kingsbury dated 
December 9,1927, secured on Lot 75, Square 16, each in the 
sum of $1,000, total-ing $15,000.00. Further bearing the 
endorsement of Harry Wardman and Thomas B. Bones, and 
endorsed without recourse by John H. Holmead, “Prop¬ 
erty of E. D. Rheem.” 

Promissory note of Robert C. Baylor, dated No- 

72 vember 26, 1926, in the principal sum of $15,000.00, 
secured on Lot 168, Square 628, due three years after 
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date, with a renewal signed by Howe Totten for three years. 

Certificate Number B-7 for one thousand shares of Ward- 
man Corporation Class B Stock standing in tljie name of 
Harry Wardman and endorsed in blank, dated October 31, 
1928, and found in envelope marked “Property 6f Alice W. 
Rheem.” 

20 shares of Federal American Company in the name of 
Ed. D. Rheem unendorsed. 

Five certificates of stock of the Federal American 
National Bank standing in the name of Ed. D. Rheem, ten 
shares, two shares, two shares, five shares and four shares 
respectively, all unendorsed. 

A share of stock of the Seaview Golf Club. 

Certificate of Burning Tree Club of the District of 
Columbia, Number 72, in the sum of $1,000.00. 

10 shares of the National Savings and Trusj Company, 
District of Columbia, in the name of Ed. D. Rh^em. 

15 Shares of Riggs National Bank stock in the name of 
Ed. D. Rheem. 

Life membership certificate in the Racquet} Club, $1,- 

000 . 00 . ! 

Certificate of the Brighton Apartment Hotti, for fifty 
shares. 

Three certificates in the Lincoln Assurance Cbmpany for 


three shares, seven shares and ten shares respectively, 
standing in the name of Ed. D. Rheem. 


Non-negotiable receipt for thirteen shares of the Riggs 
National Bank. 


It "was thereupon agreed between counsel that they would 
list out of court the remaining contents of the skid drawer; 

that such documents as might be wantbd by them 
73 would thereafter be produced. 

Whereupon the witness produced a photqstatic copy 
of the original note owned by Cora E. Higgins, one of 
the petitioning creditors, and at the request of counsel for 
the respondent produced a check bearing date Washington, 
D. C. October 24, 1930, Number 11083, Swart zell, Rheem 
& Hensey Company, payable to the order of ttbe Security 
Savings and Commercial Bank in the sum of $1,060.00 and 
drawn on the Federal American National Bank, signed by 
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Ed. Rheem, Treasurer, and bearing the endorsement of the 
Security Savings and Commercial Rank, making the check 
payable to the order of the Riggs National Bank, and also 
bearing the endorsement of the receipt of payment of the 
check by the Washington Clearing House, and counsel for 
the respondent thereupon offered in evidence entries from 
the cash book of Swartzell, Rheem & Hensey Company 
under date of October 25, 1930, bearing the following entry: 
“Kennedv Tract, account curtailed notes and interest to 
the Security Savings and Commercial Bank, $1,060.00” and 
it was agreed that the statement dictated into the record 
might be received in lieu of the record itself as showing the 
fact of entry. 

Whereupon witness further testified that he found noth¬ 
ing of the personal accounts, records and books of the re¬ 
spondent except what he had brought with him; that he 
found no cancelled checks, but two or three old bank checks 
and no bank statements or check stubs. 

On cross-examination the witness testified that Swartzell, 
Rheem & Hensey Company was adjudicated bankrupt on 
January 26,1931, and that he, together with his co-receiver, 
Julius I. Peyser, took possession of the bank account and 
papers and vouchers and everything that was contained 
within the Swartzell, Rheem & Hensey Company offices on 
the same day, or probably on the following day after 
74 his bond was approved. That the papers, books and 
records produced by him were found by the receivers 
at the time they took possession of the Swartzell, Rheem & 
Hensey offices; that they had gone through all the papers, 
vouchers and records contained therein and had permitted 
nothing to leave their possession; that the envelope which 
he produced did leave the possession of the receivers; that 
the respondent had come down and opened his box and 
stated that he thought that he was entitled to the contents 
thereof; that the receivers had examined them when he took 
them and later reached the conclusion that said securities 
belonged to the receivers rather than to respondent and 
called upon respondent to bring them back; that respond¬ 
ent brought them back and they were intact when returned 
to the receivers and since that time have been in the vault; 
that no one had had access to respondent’s papers outside 
of the trustees, other than in the presence of the trustees; 
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that the ledger sheets produced were from the regular 
ledger sheets of Swartzell, Rheem & Hensey Company. 

The witness thereupon testified on re-direct jexamination 
that since his appointment as receiver and during his office 
as trustee the respondent had taken from his desk some 
papers not so very long ago; that these papers were in¬ 
spected by the receivers and did not seem to be relevant in 
any way and respondent was permitted to take them; that 
they did not keep a list of them, but that said papers did 
not seem to be relevant to any inquiry of this character and 
seemed to be really personal matters; that they did not 
seem to have a value either to respondent’s creditors or to 
creditors of Swartzell, Rheem & Hensey Company; that it 
was barely possible that at some time a member of the De¬ 
partment of Justice had possession of some of! the papers, 
which were subsequently returned; that nothing has been 
removed; that witness did not recall a statement from the 
Federal American National Bank addressed to the 
75 respondent with return vouchers being} in his pos¬ 
session. 

Witness’ attention was thereupon called t<j> two visits 
made to the office of Swartzell, Rheem & Hensey Com¬ 
pany by the respondent and testified that the first visit in 
question was probably made within two or three weeks after 
the receivership; that on this occasion the securities were 
removed and checked by Mr. Peyser and himsilf and were 
returned the next morning on request and again checked; 
that they were not listed, but witness’ recollection of the 
matter gave him no hesitancy in saying that the same things 
were returned the next morning as were taken away at 
night; that respondent simply wanted said papers as his 
own property. 

That the second occasion was when respondeht was mak¬ 
ing up his income tax return for the year 1930; that he 
desired to go to the drawer in question for th^ purpose of 
getting out his 1929 income tax return to aid him in making 
his 1930 income tax return; that it was removed and it is 
witness’ recollection was subsequently returned; that no 
other personal papers were taken out of the drawer except 
the envelope containing his 1929 income tax retiirn. 

That the papers which had been taken away were not in 
the drawer but were in respondent’s desk and ^witness’ im- 
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pression was that respondent did not take the same away, 
but that they were thrown in the waste paper basket. That 
they were papers of a general character, copies of some 
personal letters, and things of that sort; that witness had 
made no list of them and that he believes that the occasion 
in question was after the appointment of the trustees and 
that the other two occasions were during the receivership; 
that he has no recollection of seeing any checks on any of 
said occasions. 

That subsequent to the last hearing counsel for respond¬ 
ent and counsel for petitioners had gore over the con- 
76 tents of respondent’s desk and had requested certain 
papers to be produced, which were then in court. 

Upon cross-examination witness testified that he was 
appointed a receiver with Major Peyser on or about the 
26th day or 27th day of January, 1931; that the receivers 
had frequently occasion to request the assistance of re¬ 
spondent in obtaining information; that respondent as a 
result of that was in the office a number of times and gave 
the receivers the information requested; that he was in the 
office during the examination of the officers of the bankrupt 
concern; that after the receivers had permitted respondent 
to take certain papers and securities they concluded that 
the estate of Swartzell, Rheem & Hensey Company might 
have an interest in the same and asked for their return the 
next day and said papers and securities were returned 
without any hesitation on respondent’s part. 

That respondent, a couple of weeks after the incident 
above related, requested permission to go into his drawer 
at the office to which respondent held the key and which was 
delivered to witness during the pendency of these proceed¬ 
ings and removed therefrom the envelope containing his 
1929 income tax return; that witness does not recollect 
whether it was taken off the premises or not, but is of the 
impression that respondent made the return that afternoon. 

That no papers were taken out of his desk drawer until 
some time in June, witness thinks, and that the receivers 
and trustees kept close supervision and custody over all 
papers in that office and that respondent had no access to 
any of the papers or any of the files unless with their con¬ 
sent and if respondent was given access it was under their 
supervision. 
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On re-direct examination witness testified thai in respect 
to the personal papers of respondent which ivere taken 
away or thrown into the waste basket t^iat the re- 

77 ceivers believed that they were of no consequence at 
all to anyone. 

Whereupon, further to maintain the issues on their part 
joined, petitioners called as a witness one Charles W. 
Handy, who testified that he had been employed as a clerk 
by the trustees of Swartzell, Rheem & Hensey fr|nn the date 
of their appointment, having prior to that datje been em¬ 
ployed by the firm in the capacity of a bookkeeper. 

The witness then produced the following papers, which 
he testified were taken from the desk drawer of the respond¬ 
ent in the offices of Swartzell, Rheem & Hensey Company: 

Bank statement of the Federal American National Bank 
in account with Ed. D. Rheem, first heading thereon being 
October 31, 1924, and 23 cancelled checks—“Handy for 
identification Number 1”, checks similarly marked 1-8 and 
1-W inclusive. 

Pencil memorandum marked “Personal statement of 
Edmund D. Rheem”, dated April 1, 1928, “Handy for 
identification Number 2”. 

Insurance policy of the Mutual Life Insurance Company 
upon the life of respondent, No. 3,670,934, “Handy for 
identification Number 3’ ’. 

Life Insurance policy on the life of Edmund D. Rheem, 
Peoples’ Life Insurance Company, Washington, D. C. No. 
3727, “Handy for identification Number 4”. 

Whereupon the witness proceeded to identify certain 
envelopes marked “Income Tax”, the contents of which 
were subsequently identified in detail. 

Witness further identified the following papers: 
Envelope marked “Trust fund agreement w|th Julia A. 
Cushing ”. “ Handy for identification Number 111. ’ ’ 
Envelope marked “Papers taken from envelope marked 
‘Private records and agreements, Edmund Di Rheem’ ”. 
“Handy for identification Number 12.” 

78 Whereupon, further to maintain th^ issues on 
their part joined, petitioners called as a witness one 

Fred McKee, who testified in substance that lie was Vice 
President of the Security Savings and Commercial Bank 
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and that he had brought certain documents relating to the 
note of the respondent payable to said bank in the original 
sum of $10,000; that the original loan of $10,000 was made 
January 24, 1930; that on April 24 the note was curtailed 
$2,000 by a check of Swartzell, Rheem & Hensey Company 
on the Riggs National Bank; that on July 24, 1930, the note 
was curtailed to $4,000 by a check on the Riggs National 
Bank of Swartzell, Rheem & Hensey Company; that the 
last curtail was in the sum of $1,060, $60.00 being for in¬ 
terest, made by check, according to the records of witness’ 
bank, of Ed. D. Rheem on the Federal American National 
Bank, marked for identification 1-a, 1-b, and 2-a and 2-b. 

On cross-examination the witness testified that he made 
none of these entries himself; that he found upon his ledger 
sheet no credit to Swartzell, Rheem & Hensey Company of 
$1,060 on October 24, 1930. 

Whereupon witness was handed check bearing date Octo¬ 
ber 24, 1930, Number 11,063, on the printed check form of 
Swartzell, Rheem & Hensey Company, payable to the order 
of the Security Savings and Commercial Bank, in the sum of 
$1060, drawn on the Federal American National Bank and 
signed by Ed. D. Rheem, Vice President, and testified that 
the markings thereon indicated that the check passed 
through his bank’s note department on that date; that his 
bank had no record of any check from Swartzell, Rheem 
& Hensey Company and no note at that time of that com¬ 
pany ; that the bank clerk in entering the checks entered the 
respondent’s signature at the bottom of the check instead 
of the name of Swartzell, Rheem & Hensey Company; that 
the markings on the check indicated that it had come 

79 from the note department, and that the check indi¬ 
cated that payment was not made by respondent, but 

80 by Swartzell, Rheem & Hensey Company, just as the 
other two payments had previously been made. 

Witness further testified that at the time when said 
check passed through the bank’s hands it was changing its 
records in the Note Department and the error was due to 
the rush at the time, and that the entry on the bank’s 
records should have been “ Swartzell, Rheem & Hensey 
Company” instead of “Ed. D. Rheem.” 

Whereupon Charles W. Handy resumed the stand as a 
witness for the petitioners and testified that he had pro- 
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63 United States Board of Tax Appeals. Filed Jan. 19, 

1932. 

United States Board of Tax Appeals. 

Docket No. 21047. 

The New York, Chicago & St. Louis Railroad Co., 

Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Consent to Modification of Report and Judgment of the 

Board . 

The petitioner by its attorney hereby consents to ^ modi¬ 
fication of the Board’s report of May 13, 1931, 23 fl. T. A. 
177, and its judgment entered August 18,1931, in accordance 
with a motion of the respondent filed November 30,1^31 and 
granted December 7, 1931, and agrees to the entrf of an 
amended judgment that there is an overpayment of income 
tax for 1917 of $445.33 instead of $1,462.83 as entpred in 
the original judgment of August 18, 1931. 

The respondent’s motion and this consent are directed to 
the issue involving the purchase for retirement by the peti¬ 
tioner of its First Mortgage Bonds amounting to $11^,000.00 
par value at a cost of $99,041.66, the difference of $l(j>,958.34 
constituting taxable income under the decision of the Su¬ 
preme Court in LT. S. v. Kirby Lumber Co., 52 lf>. Ct.4. 
64 In consenting as aforesaid the petitioner reserves 
the right to question on appeal the correctness of the 
amount of profit resulting from said transaction }f it be 
ultimately decided that it sustained a discount incident to 
the sale or disposition of its First Mortgage Bonds in 1887. 

Adrian c. humphreysI 

Attorney for the Petitioner . 

It is hereby agreed on behalf of the respondent that an 
amended judgment should be entered for an overpayment 
of income tax by the petitioner for the year 1917 in the sum 
of $445.33 as set forth in the first paragraph of tfye peti- 
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tioner’s Consent to Modification of Report and Judgment 
of the Board. 

C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

A. 

% 

65 United States Board of Tax Appeals, Washington. 

Docket No. 21047. 

The New York, Chicago & St. Louis Railroad Company, 

Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Modifying Report and Judgment. 

The parties hereto agreeing that United States v. Kirby 
Lumber Co., 284 U. S. 1, requires modification of the 
Board’s report and decision in this proceeding so as to 
sustain the respondent’s determination that petitioner in 
1917 had a gain of $16,958.34 from the purchase of its bonds 
for less than par, and the parties further agreeing that the 
judgment resulting from such modification is an overpay- 
ment by petitioner of $445.33, it is 

Ordered that the report of the Board, 23 B. T. A. 177, at 
197 and 198, be and it hereby is so modified; and it is 

Ordered that the judgment heretofore entered August 18, 
1931, be and it hereby is vacated and set aside, and it is 

Ordered, adjudged and decided that there is an overpay¬ 
ment of income tax for 1917 of $445.33. 

Enter. 

(Signed) 1 JOHN M. STERNHAGEN, 

Member. 

Entered Jan. 19, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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duced the check above referred to from the file£ of Swart- 
zell, Rheem & Hensey Company, whereupon there was 
offered and received in evidence the original thereof, which 
was thereupon marked “In evidence, E. D. Rheem, Num¬ 
ber 1.” | 

Whereupon, further to maintain the issues 04 their part 
joined, petitioners called as a witness one William H. 
Baden, who produced a certified copy of the wjill of Clar¬ 
ence B. Rheem, which was thereupon offered in evidence. 

Whereupon the following occurred: 

Mr. Tobriner: “For what purpose is it offered?” 

Mr. Jackson: “We want to show the entire transactions 
of Mr. Edmund D. Rheem with the estate of his father and 
we offer it upon the issue of solvency.” 

i 

Whereupon the document was received in evidence and 
marked “Baden in evidence Number 1.” 

I 

The witness further produced a certified copy of the first 
and final account of Mrs. Eulalie Domer Rheem ^nd George 
W. F. Swartzell, Executors, approved June 18, lj)14, where¬ 
upon the following occurred: 

Mr. Tobriner: “No, I want to know for what purpose it 
is offered and the understanding about it.” 

Mr. Jackson: “I have already stated that a|ll of these 
documents relating to the estate of Clarence B. 
81 Rheem were offered on the issue of solvency.” 

Whereupon the document was received in evidence and 
marked “Baden in evidence Number 2.” 


The witness further testified that the estate df Clarence 
B. Rheem on November 5,1931, showed a net credit of $223,- 
664.00, and the statement from which witness read was. 
thereupon offered and received in evidence marked 4 4 Baden 
in evidence Number 3.” 


Witness further testified from a statement, (which was 
subsequently offered in evidence and marked “Baden in 
evidence Number 4”, that on October 10,1931, th^ Washing¬ 
ton Loan and Trust Company, as trustee of th£ estate of 
Clarence B. Rheem, held net assets of $223,6^4.00; that 
among the assets of said estate were certain promissory 
notes secured on real estate totaling in amount $162,150.00; 
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that some time prior to January 13, 1931, these notes were 
reported to the bank, as trustee, as having been released; 
and that about January 13, 1931, a series of notes secured 
upon the Shoreham Hotel in the aggregate amount of $162,- 
150.00 were received in lieu of the notes totaling the same 
amount shown upon Baden Exhibit Number 4; that said 
notes were sent by Swartzell, Rheem & Hensey Company. 

The witness produced the following letter dated Wash¬ 
ington, D. C., January 15,1931, and addressed to the Wash¬ 
ington Loan and Trust Company, trustee of the estate of 
Clarence B. Rheem: 

‘ ‘ Gentlemen : 

You hold as Trustee of the Estate of Clarence B. Rheem, 
Deceased, the following notes, the investment of the funds 
of said Estate therein having been authorized by us and 


made at our request: 

D. L. Stern. $7,000 

Robert Allensworth. 9,000 

82 Broadmoor Corporation. 6,800 

H. P. Jones. 5,850 

Wardman and Bones. 126,500 

Hugh Woods. 6,000 

Archie L. Straub. 1,000 


Total .*. $162,150 


We hereby direct you to accept as a substitution in full 
for the above notes, as an investment for said Estate, viz., 
the notes of the Shoreham Hotel Corporation recently sent 
you at our request by Swartzell, Rheem & Hensey Company, 
aggregating the sum of $162,150, being part of a total loan 
of $1,650,000, secured on one of the new units of the Shore¬ 
ham Hotel, nearing completion and located on the south 
side of Calvert Street, west of Connecticut Avenue, in 
Washington, D. C. 

We are fully acquainted with the terms of the deed of 
trust securing said loan on the Shoreham Hotel, including 
the provisions thereof, authorizing the Trustees to release 
the same upon the payment of the debt to Swartzell, Rheem 
& Hensey. We have satisfied ourselves as to the security 
for these notes, and we relieve you of all responsibility for 
making this investment. 

Very truly yours”, 
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and it is signed: “Eulalie Rheem Rowe, Edmund D. 
Rheem.” 

and testified that thereafter, on April 7, 1931, tfie Washing¬ 
ton Loan and Trust Company received the following letter 
from the trustees for Swartzell, Rheem & Hensey Company, 
bankrupt, which letter had been previously marked Number 
11 in evidence: 

‘ 4 Gentlemen : 

i 

It appears from our records that on or about Jan- 
83 uary 13,1931, upon your request as above] there were 
delivered to you notes of the Shoreham Hotel Corpo¬ 
ration aggregating $162,150. These securities were appar¬ 
ently delivered in error and should be restored td the former 
owners, according to the records of these officep, who hold 
receipts for these notes placed here in custodial care. 

“Under order of the Court we are directed t^) return all 
unreleased notes supposed to be in our possession, and we 
are preparing to begin the return in fulfillment of that order 
on Thursday of this week. 

“If it is your intention to return these securities which 
appear legally to belong to the holders of the receipts, will 
you kindly make arrangements to let us have sucli securities 
before the date indicated,” 

and the letter is signed by Henry P. Blair, J. I. LPeyser and 
M. M. Doyle, Trustees for Swartzell, Rheem & Hensey Com¬ 
pany, * I 

and that witness’ bank, in response to that demand as con¬ 
tained in said letter, delivered the notes described therein to 
the trustees and took a receipt therefor dated April 13,1931, 
which receipt was previously marked in evidence Number 
12 . 

That the bank has still in its possession the ifotes which 
were originally in the trust account; that the Shoreham 
Hotel notes were delivered under the authority of the afore¬ 
said letter dated January 15, 1931, and that was the only 
protection that the bank had against the delivery of those 
notes on the Shoreham Hotel, apart from the released notes. 
Witness further testified that he could not stdte whether 
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the released notes were of any value, that he did not know 
the individuals whose names were signed as makers other 
than Mr. Wardman and Mr. Bones; that he could not 

84 say whether they were responsible on the notes and 
if the responsibility could be converted into money; 

that he was not prepared to say whether they were respon¬ 
sible men or not. 

On cross-examination the witness testified that the 
Washington Loan and Trust Company had never parted 
with the possession of the notes which had been released; 
that it had received in addition from Swartzell, Rheem & 
Hensey Company the Shoreham Hotel notes and then re¬ 
turned them to the trustees in bankruptcy of the Swartzell, 
Rheem & Hensey Company; that witness thought that the 
Washington Loan and Trust Company, as trustee, had 
proved its claim against the firm of Swartzell, Rheem & 
Hensey Company in bankruptcy on account of this item of 
$162,350 in returned notes and that he could not tell what 
percentage of dividends or anything else that could be ex¬ 
pected to be produced out of the bankrupt estate of Swart¬ 
zell, Rheem and Hensey Company by the trustees. 

Whereupon, George 0. Vass, who has previously been 
sworn as a witness for the petitioners, resumed the stand 
and testified in substance that he could not state from the 
records before him how the curtails were made and from 
what source curtail and interest payments came; that he 
did recall that his bank applied balances which were to the 
credit of the respondent to his various notes and obliga¬ 
tions held by the bank on January 26, 1931; that said ap¬ 
plication was made upon the power of authority given the 
bank in the collateral notes held by it; that his bank made 
such applications on the authority or right to off-set one 
claim against the other; that his bank did so under the au¬ 
thority contained in the collateral note which gave it the 
right to off-set any funds it held against any debts now 
existing or that may exist in the future; that the $1,200 
and $400 notes were not collateral notes and were not due 
at the time the bank made its application of Janu- 

85 ary 26; that the bank applied the balance upon re¬ 
spondent’s accounts because it realized the firm was 

in some difficulty and it did not know whether respondent 


63 


E. D. B5EEM VS. CARRIE 0. ALLNUTT ET ALj 

was or not, and it took what it thought to be thje safe and 
sure action in applying this balance on respondent’s un¬ 
secured notes, and whatever was left after paving those 
notes, upon his secured notes; that the bank took the posi¬ 
tion that it could apply this balance on any of thjem. 

Whereupon, further to maintain the issues on| their part 
joined, petitioners recalled to the witness stand one 
Carrie 0. Allnutt, who produced the following: 

Check dated Washington, D. C., March 17, 1^30, drawn 
on the Security Savings and Commercial Bank, payable to 
the order of Swartzell, Rheem & Hensey Company, in the 
sum of $7,000.00, signed by Carrie O. Allnutt, akd received 
in evidence marked “In evidence Allnutt Numbeif 1.” 

The witness further identified another check d^ted March 
17, 1930, in the sum of $10,000 and also payable! to the or¬ 
der of Swartzell, Rheem & Hensey Company, and testified 
that on the aforesaid date she had negotiated the $5,000 
purchase of notes; that the $7,000 check covered the $5,000 
transaction; that witness had just closed a deal with Mr. 
Rheem for two notes on the $10,000 check and aftjer further 
conversation with respondent and after respondent had 
told her how secure the first mortgage notes weife, that in¬ 
stead of going next door and buying other stock, witness 
decided to spend $7,000 more in respondent’s firm, and that 
took in the house on L Street; that witness, prior to mak¬ 
ing that investment, asked respondent whether, if she 
needed money hurriedly, she could get it on the notes, and 
respondent assured her that witness might bring in the 
notes any time and get her money; that respondent had 
made out the check, which was payable to Swartzell, 
86 Rheem & Hensey Company, but that witness had 
signed it. 

Witness further testified that she did not know until the 
bankruptcy of the firm of Swartzell, Rheem & Hehsey Com¬ 
pany that the notes against the L Street property} had been 
released. 

Whereupon it was conceded by counsel for petitioners 
that the notes in question had not been release^ prior to 
the sale thereof to witness. 

On cross-examination the witness identified her signa¬ 
ture to the creditors’ petition filed February 10, 1931, and 

i 
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the creditors’ amended petition filed March 30,1931, as well 
as her signature to the oaths attached thereto. 

Witness further identified her signature to a proof of 
claim filed on her behalf in the bankruptcy case of 
Swartzell, Rheem & Hensey Company produced by the 
referee in bankruptcy under subpoena and also to a paper 
attached thereto marked “Exhibit A”. 

The attention of the witness was then called to the allega¬ 
tions of the original and amended creditors’ petition in 
respect to the purchase of $5,000 worth of notes. 

Witness further testified that she went to the offices of 
Swartzell, Rheem & Hensey Company to make the aforesaid 
purchase upon the reputation of the house, which she had 
heard of a great many years. That when she went there 
she did not inquire for anyone, but saw respondent’s name 
on his office and knowing he was the head of the firm went 
into his office for the transaction of her business; that she 
knew she was dealing with the firm of Swartzell, Rheem 
& Hensey Company; that her checks were payable to the 
firm, but that she was dealing with the firm through 
87 the respondent. 

Whereupon there was read to the witness the proof 
of claim in the bankruptcy proceedings of Swartzell, Rheem 
& Hensey Company, which bore the filing mark of the 
referee as of July 8,1931, and read as follows: 

“At the City of Washington, District of Columbia, on the 
second day of July, 1931, came Carrie O. Allnutt of said 
City and District and says that said claimant is doing busi¬ 
ness at the city and district aforesaid and that said affiant 
is duly authorized to make this proof and execute this power 
of attorney, and that said bankrupt was, at and before the 
time the petition in bankruptcy was filed herein, and still is, 
justly and truly indebted to the said claimant in the sum of 
$1,000, with interest from November 15,1930. 

That the consideration of said debt is as follows: Goods, 
wares and merchandise sold and delivered to said bankrupt 
at said bankrupt’s special instance and request, according 
to statement hereunto annexed, and marked Exhibit A.” 

Whereupon Exhibit A, signed by the witness, was read 
to her and is as follows: 
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“The claimant purchased from the bankrupt on February 
6 , 1929, five certain promissory notes made by piarence D. 
Harris to the order of John H. Holmead in the sijm of $1,000 
each, endorsed by said Holmead, without recourse, and 
delivered to the claimant by the bankrupt in exchange for 
$5,000 paid by the claimant, said notes being secured on 
Lots 5, 6 and 7, Square 369, being premises nuknbered 933 
L Street, Northwest, under an alleged deed of trust dated 
February 6, 1929, in which Luther A. Swartzell and 
88 Edmund D. Rheem were named as trustees; there¬ 
after said bankrupt, with full knowledge that said 
notes had not been paid, wrongfully and without authority 
of the claimant and other note holders, the said bankrupt, 
claiming to be authorized to receive payment on account of 
said notes, did receive said moneys from or for jthe account 
of the owner of the said premises and did illegally and 
fraudulently cause said trust to be released by the trustees, 
as a result of which fraudulent release the bankrupt thereby 
became obligated by reason of an implied contract to pay to 
the claimant the aforesaid sum of $5,000 with interest from 
August 6, 1930.’’ 

The witness further testified that the statements con¬ 
tained in the above proof of claim were true; th^t the $5,000 
involved therein which she claims against the bankrupt firm 
of Swartzell, Rheem & Hensey Company is the same $5,000 
alleged to be owed her by the respondent; that! she took it 
for granted that it was one and the same perhon and the 
same deal; that she had heard of the firm of Swartzell, 
Rheem & Hensey for many years; that when sh4 went there 
she knew she was dealing with the firm, but was pealing with 
it through the respondent; that she made her <feheck out to 
the firm. 

That her attorney had drafted the petition and proof of 
claim; that she classed both the firm and the respondent as 
one, and that she naturally thought the respondent as head 
of the firm was representing the firm; that whed she alleged 
in her petition that the respondent was indebted to her, it 
w T as because he had transacted the business and handed the 
notes to her. 

Whereupon there was read to witness the provisions of 
5—5648a 
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the deed of trust securing the notes in question. 

89 wherein it was provided among other things that the 
full payment of principal and interest thereunder at 

the office of Swartzell, Rheem & Hensey Company would 
authorize the trustees to release and reconvev the land and 
premises, and witness was thereupon asked whether, when 
she made the affidavit and statement in connection with the 
proof of claim in the bankruptcy proceedings of Swartzell, 
Rheem & Hensey Company, she had in mind the authority 
mentioned in the deed of trust. 

Witness testified that she had never seen the deed of trust 
and did not have anything like that in her mind; that she 
did not know whether the firm of Swartzell, Rheem & Hen¬ 
sey Company had received payment on those notes; that the 
petition was drawn up by her attorney and that she had con¬ 
fidence in him. 

Then witness was asked whether her attornev had told 

%/ 

her that there had been paid on account of these notes 
moneys to the firm of Swartzell, Rheem & Hensey Company, 
which they had converted or used for other purposes and 
answered that whatever was in the document was what she 

signed. 

Witness further testified that she was born and lived in 
the City of Washington and that she had known of the firm 
of Swartzell, Rheem & Hensey Company for a great mam- 
years. 

Whereupon George 0. Vass, previously called as a wit¬ 
ness for the petitioners, resummed the stand and testified 
in substance as follows: 

That interest was paid on the $400 note on January 26, 
1931, in the amount of $5.40; that said note was a personal 
discount of the respondent at the Riggs National Bank; 
that the other note for $1,100 was paid on January 26,1931, 
the date thereof being January 2, 1931, and the same being 
a renewal note. The amount of interest paid thereon 

90 was $4.40; that witness’ records disclosed that said 
notes were paid both as to principal and interest by 

the application of a portion of respondent’s balance to his 
credit on the books of the bank; that the notes to which 
reference had just been made were the personal discounts 
of the respondent. 
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On cross-examination the witness testified tliat when he 
said “the interest was paid” he meant that it wfas satisfied 
by the bank taking the personal balance of respondent and 
applying it to these items. 

Whereupon Charles W. Handy, who had been previously 
called as a witness for the petitioners, resume^ the stand 
and testified as follows: 

That he had brought with him certain papers from the 
office of Swartzell, Rheem & Hensey Company, which had 
been designated by counsel the night before, anjd produced 
and identified the following: 

Document headed “Depositors” and on the right side 
“amount held”, beginning with James G. Arcaro and total¬ 
ing $1,265,650. “Handy for identification NumtJer 13.” 

Copy of undated letter apparently from the Washington 
Loan and Trust Companv “Handv for identification Num¬ 
ber 14.” * i 

Memorandum in handwriting of Mr. Brewer, beaded Po¬ 
tomac Insurance Company, listing various note^; aggregat¬ 
ing $245,000. “Handy for identification Numbeij 15.” 

Pencil memorandum in the handwriting of Respondent, 
apparently referrence to reinvestment of notels with the 
Washington Loan and Trust Company. “Handy for iden¬ 
tification Number- 16 and 16-a.” ! 

Memorandum in ink reading “Miss Anna P. garner, W. 
& B. $3,000; August 1,-12, 1928, Apartment 503, 1868 Co¬ 
lumbia Road, Northwest”. “Handy for identification 
Number 17.” 

Four sheets in handwriting of Mr. Brewer and un- 
91 known shorthand writing with names of virious note 
holders, giving names and amounts heldj “Handy 
for identification Number- 18, 18-a, 18-b and 18-<».” 

Whereupon the witness identified the contents of the 
envelope previously marked “Handy for identification 
Number 5” as follows, said envelope being marked “E. D. 
Rheem, 1929.”: j 

23 cancelled checks on the Federal Americaiji National 
Bank, the same relating to contributions to charity, pay¬ 
ments of taxes, and payments to various banks apparently 
in payment of curtails and interest on notes, all of said 
checks being with the income tax papers of 1929, and dated 
as of that vear, the same being marked 4 ‘ Handv for identi¬ 
fication 5-2 to 5-42.” 
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Pencil memorandum in the handwriting of respondent 
entitled “Kite and Rheem, The Conard”, showing a differ¬ 
ence of expenses over receipts of $609.62, and marked ‘ 4 one- 
half equals $341.81 loss. “Handy for identification Number 
5-43. ’ ’ 

Statement in pencil in respondent’s handwriting entitled 
“Second and D Street-”. “Handy for identification 5-44.” 

Pen memorandum entitled ‘‘ Morse and Rheem ”. “ Handy 
for identification 4-45.” 

Letter dated March 6, 1930, from the Secretary of Frank 
P. Morse, referring to certain transactions between Morse 
and respondent. “Handy for identification 5-46.” 

Pen copy in respondent’s handwriting of his individual 
income tax return for the year 1929. “Handy for identifi¬ 
cation Number 5-47.” 

From the envelope marked “Handy for identification 
Number 6” and endorsed “Income Taxes, 1928”, the wit¬ 
ness identified the following documents: 

Statement of B. F. Saul Company “Statement of income 
and Expenses” “Edmund D. Rheem for 327-2nd N. 
92 E.” “Handv for identification Number 6-1.” 

Letter from B. F. Saul Company, January 21, 
1929, referring to same matter. “Handy for identification 
Number 6-2.” 

Letter dated March 9, 1929, from Wardman Corporation 
addressed to respondent, giving a list of interest payments 
made to him during the year 1928, aggregating $6,723.17. 
“Handy for identification 6-3.” 

Six sheets as follows: Statement in respondent’s hand¬ 
writing entitled “Kite and Rheem, the Conard”. State¬ 
ment of receipts and expenses for the year 1928 showing 
opposite the word “profit” the sum of $447.81. Attached 
thereto a statement Entitled “information return for calen¬ 
dar year 1928” from the office of H. L. Rust Company to 
the Commissioner of Internal Revenue, showing payments 
to Kite and Rheem under the title “rents and rovalties.” 
$3,345, accompanied by letter from Rust Company to 
Messrs. Kite and Rheem. Similar Statement for year 1928 
showing under “rents and royalties” the sum of $102,478.29, 
accompanied by similar letter. Also statement on station¬ 
ary of Rust Company showing gross rents from Conard 
from January 1,1928, to December 31,1928, of $102,478.29, 
and “other income, telephone receipts” $4,322.64, and show- 
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paid”, the 
American 


ing total operating expenses of $40,759.25. Tlliese docu¬ 
ments were marked “ Handy for identification 6-4, 6-4a, 
6-4b, 6-4c, 6-4d and 6-4e.” 

Thirteen separate papers representing receipted tax bills, 
water rents and receipts for charitable contributions. 
“Handy for identification 6-5 to 6-17, inclusive.” 

Thirty checks accompanied by bank notices o:’ note ma¬ 
turities and interest, all of which were marked ‘ 4 
same being for the year 1928, and on the Federal 

National Bank. “Handy for identification Numbers 
93 6-17—6-59, inclusive.” j 

Statement marked “Morse and Rheem” in re¬ 
spondent’s handwriting. “Handy for identification Num¬ 
ber 6-60.” 

Work sheet in two sheets for income tax return of re¬ 
spondent on paper of Swartzell, Rheem & Henseyj Company, 
in respondent’s handwriting. “Handy for identification 
Number- 6-60—6-60a.” 

Copy of individual income tax return of resp 
1928. “Handy for identification 6-61.” 

Copy of personal tax return for the District of Columbia 
for the year ending June 30, 1929. “Handy for identifica¬ 
tion Number 6-62.” 

From the envelope previously marked “Handy for identi¬ 
fication Number 7” and endorsed “Income Thx Papers, 
1927”, the following documents were identified py the wit¬ 
ness : 

Copy of income tax return for 1927. “Handy for identifi¬ 
cation Number 7-1.” 

Pencil memorandum work sheet concerning tjhe same in 
two sheets. “Handy for identification Numbeil- 7-2” and 
“7-2a”. 


pndent for 


Statement from the office of the Wardman Cpnstruction 
Company showing interest payments made to respondent 
during the year amounting to $9,010.75. “JHandv for 
identification Number 7-3.” j 

Sheet in handwriting of respondent showing detail of 
Conard expenses, interest and insurance, Swartjzell, Rheem 
& Hensev Company, $32,526.07; credit $10,000. Balance 
overdrawn $22,526.07. Curtails first and third trust $36,- 
000. Profit $13,473.93. “Handy for identification Num¬ 
ber 7-4.” 
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Two papers, being carbon typewritten copies entitled 
“Statement of Profit and Loss” per checks of Harry A. 
Kite, Inc. for E. D. Rheem, containing items relating to 
various properties, including 2510, 2512, 2514 Que 

94 Street, Northwest, Conard Apartment and memo¬ 
randum “one-half interest received on second trust 

note, Qew Guardians”. Second sheet dealing with ex¬ 
penses of 2531 Que Street, apparently for the year 1927. 
“Handv for identification 7-5 to 7-5a.” 

Twelve typewritten sheets relative to transactions for 
the year 1927 of respondent and Frank P. Morse. “Handy 
for identification Number- 7-6, 7-6a to 7-6k.” 

Twenty-seven cancelled checks of respondent on the Fed¬ 
eral American National Bank, payable to various chari¬ 
table organizations, banks and collectors of taxes, together 
with an assortment 6f receipted tax bills, receipts from 
charitable organizations and curtail and interest notices 
marked “paid.” “Handy for identification Number- 7-7 to 

7- 47 inclusive.” 

The witness further produced from envelope previously 
marked “Handy for identification Number 8” and en¬ 
dorsed “E. D. Rheem, income tax 1926”, the following 
papers: 

Copy of income tax return for 1926. “Handy for iden¬ 
tification Number 8-1.” 

Pencil work sheet containing details of items involving 
return in two sheets. “Handy for identification Number- 

8- 2 to 8-2a.” 

Letter from Wardman Construction Company showing 
interest of $17,799.94 paid to respondent for the year 1926. 
“Handy for identification Number 8-3.” 

Batch of papers clipped together, consisting of six pages, 
relating to Morse stock transactions. “Handy for identifi¬ 
cation Number- 8-4, 8~4a to 8-4e, inclusive. ’ ’ 

Thirty-two cancelled checks of respondent on the Fed¬ 
eral American National Bank and Trust Company, payable 
to various banks, charitable organizations and tax col¬ 
lectors, together with an assortment of receipts from 
charitable organizations, tax bills marked “paid” 

95 and interest and curtail notices marked “paid.” 
“Handy for identification 8-5 to 8-52 inclusive.” 

The witness further produced and identified an envelope 
previously marked “Handy for identification Number 9” 
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and endorsed “E. D. Rheem, Income Tax, 1925 V, the fol- 

I 

lowing papers: 

Copy of income tax return for the year 1925, consisting 
of two sheets. “Handy for identification Numbers- 9-1 and 
9-la.” 

Work sheet concerning the above in two sheets. “Handy 
for identification Number- 9-2 and 9-2a.” 

Statement from Wardman Construction Company of in¬ 
terest paid during the year 1925, amounting to $4,901.76. 
“Handy for identification 9-3.” 

Nine sheets fastened together, being typewritten copies 
of various accounts involving properties on Q Street, Con¬ 
necticut Avenue and Macomb Street and the Conard Apart¬ 
ment. “Handy for identification Number- 9-4 % 9-4a to 
9-4i. ’ ’ 

Letter from Morse to Rheem, dated March 9, ^928, with 
two typewritten sheets stating the joint account t>f Rheem 
and Morse for the year 1925. “Handv for identification 
Number- 9-5, ” “ 9-5a, 9-5b.’ ’ 

Thirty-two cancelled checks of respondent on the Federal 
American National Bank, payable variously to oilier local 
banks, charitable organizations and tax collectors^ together 
with an assortment of receipted tax bills, receipts from 
charitable organizations, and interest and curtajil notices 
marked “paid”. “Handy for identification Nupiber- 9-6 
to 9-50.” ! 

The witness further produced and identified from enve¬ 
lope previously marked for identification “Hand4 Number 
10” and endorsed “Income Tax, 1924”, the following: 

Copy of income tax return for 1924, consisting of 
96 two sheets. “Handy for identification Number-10-1 
and 10-la.” 

Work sheet concerning the above in two sheets. “Handy 
for identification 10-2, 10-2a.” 

Twenty-eight cancelled checks of respondent on the 
Federal American National Bank payable variously to other 
banks, collectors of taxes and charitable organizations, 
together with an interest notice from the office of Randall 
H. Hagner & Company for $1,650, marked paid, j “Handy 
for identification Number-10-3 to 10-31, inclusive.” 

From the envelope previously marked “Handy for iden¬ 
tification Number 12”, witness produced a letter Addressed 
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to the Wardman Corporation, dated August 26, 1929, for¬ 
warding assignment of lease of the LaSalle Apartments and 
providing for receipt of twenty-five per cent of any profit 
which may accrue from the aforesaid assignment. “Handy 
for identification Number 12-la.” 

Letter dated January 4, 1929, addressed to respondent 
concerning his one-third interest in the profit which may be 
realized on the sale of the Connecticut Avenue and L Street 
building to Cassidy, et al., signed Harry Wardman. 
“Handv for identification Number 12-lb.” 

Six sheets of accounts in respondent’s handwriting, the 
last sheet being dated November 1, 1928, entitled “Interest 
adjustment”, then “J. W. Swartzell” and “H. R. Swart - 
zell”, showing a balance due as of November 1, 1927, of 
$85,000.00. Further showing a balance due March 1, 1928, 
of $65,000 and a balance due H. R. Swartzell of the same 
date for $45,000.00. “ Handy for identification 12-2—12-2a 
to 12-2e.” 

Letter from Riggs National Bank dated March 18, 1930, 
to respondent, acknowledging receipt of his letter of March 
15 enclosing cancelled notes amounting to $35,000, repre¬ 
senting paid amount on original first trust of $60,000, 
97 secured on respondent’s home. Letter being signed 
Wm. J. Flather, Vice President. “Handy for identi¬ 
fication Number 12-3.” 

Carbon copy of letter addressed to W. J. Flather, Vice 
President, Riggs National Bank, dated March 15, 1930, un¬ 
signed, but with initials at the bottom “R. L. E. E.” stating 
that $35,000 of notes marked “paid and cancelled” of the 
$60,000 trust “on my house” is enclosed. “Handy for 
identification Number 12-4.” 

Document on letter head of Swartzell, Rheem & Hensev 
Company, dated October 27, addressed to respondent, 
signed by Swartzell, Rheem & Hensey Company by Luther 
A. Swartzell, Vice President, in which the company agreed 
to hold respondent harmless on any notes made personally 
by respondent on which the company was an endorser. 
Marked “E. D. Rheem for identification Number A-l”. 

Pencil Memo in respondent’s handwriting of data for 
income tax for the year 1919, apparently bank statements of 
the year 1919 of checks through to November. “Handy for 
identification Number- 19-19a to 19k inclusive. 
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Whereupon W. J. Waller, who had previously testified for 
the petitioners, resumed the stand and testified in respect 
to payments on account of principal and interest made to 
the Federal American National Bank on account oij the obli¬ 
gations of the respondent. 

Witness testified that on October 6, 1930, a check of 
$197.93 was received by the Federal American National 
Bank in payment of interest on respondent’s note df $13,050 
and that inasmuch as a debit against respondent’s personal 
account of the same amount appears as of that date, it was 
apparent that this check was paid out of the respondent’s 
personal account; that on January 5, 1931, a further in¬ 
terest payment upon the said note in the sum qf $159.71 
was received, and in view of the fact that there was 
98 no similar charge against respondent’s account of 
that date of a like amount, the check givefi in pay¬ 
ment of this interest must have been drawn by sonjieone else 
or on some other institution; that the $13,050 note in ques¬ 
tion was a collateral loan? that the payments on Account of 
principal, one in the sum of $1,500 on November 4, 1930, 
one of $2,600 on November 17, 1930, one of $(328.81 on 
February 12,1931, one of $384.38 on April 15,1931, and one 
of $526.07 on May 29, 1931, were all occasioned by the pay¬ 
ment on account of principal of the notes which |were held 
by the bank as collateral for respondent’s notes and that 
those payments were made by the makers of the iiotes held 
as collateral; that in respect to the credits upon said note 
of $248.25 on February 26, 1931, and $230.25 on August 6, 
1931, that those credits were occasioned by the semi-annual 
payment of interest upon the real estate notes hqld as col¬ 
lateral for respondent’s obligation and were p^id by the 
makers of said real estate notes and not by respondent; that 
the check of $37.50 in payment of interest on respondent’s 
personal discount of $2,500, which matured on November 10 
was by check drawn on some other bank in the City, about 
which witness had no means of telling whose check it was. 

That in respect to a check of $37.92 in payment of interest 
on the same note on February 12, 1931, which note witness 
recollected was a note signed by Harry Wardmap and dis¬ 
counted by respondent, the witness had no means of telling 
whose check it was; that said note was a straight form of 
note and not in collateral form; that it was endorsed by 
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respondent and credited through witness’ bank as a per¬ 
sonal discount; that the check in question was drawn on a 
Clearing House Bank, on some other bank in the City, and 
witness had no record of the maker; that there was a 

99 check of $37.92 on February 12,1931, representing in¬ 
terest on the same note; that a check of like amount 

was entered on the account of respondent on the same date, 
and it was apparent that he paid the interest on that note 
on that date. 

Witness further brought along with him thirty-four de¬ 
posit tickets of respondent covering both his commercial 
and savings account during the period January 4, 1930 
to February 13, 1931, which were marked for identification 
“Waller Number 8.” 

That these vouchers were produced at the request of 
counsel for respondent. 

Witness further testified that the payments in question 
on account of principal were made by his bank taking the 
collections which they received from notes which vrere held 
by it as collateral for the note of respondent and as they 
came in they were applied on account of said note; that 
the only payments which were not made from the proceeds 
of collateral are the items of $197.93 on October 6, 1930, 
which is an interest i payment, of $159.71 on January 5, 
1931, the item of $37.50 on November 10, 1930, and for 
$37.92 on February 12, 1931, and that two of said checks 
seem to have been drawn by respondent upon witness’ 
bank, that is the check of $197.93 and the check of $37.92; 
that witness’ reason for saying that is because of a corre¬ 
sponding debit against the account of respondent; that it 
was impossible for witness to state as to the source of the 
other payments on account of interest; that the check of 
$197.93 of October 6,i 1930 was a payment at the maturity 
date of interest in the regular course of business; that the 
interest payment of $159.71 of January 5, 1931, was on ac¬ 
count of the collateral note of $13,050 and was made by a 
check drawn on the Federal American National Bank, 
but not against the account of respondent. 

100 Witness further produced thirty-four credit slips 
indicating credits to respondent’s savings account 

covering the period January 2, 1930, to January 13, 1931, 
produced at the request of counsel for the respondent, 
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which credit slips were marked for identification! ‘‘Waller 
Number 9a etc.” 

Witness further testified that the cancelled vouchers of 
respondent covering the year 1930 and the first five weeks 
of the year 1931 were, in accordance with the !policy of 
his bank, mailed to respondent, together with the bank: 
statements at the end of each months. 

Whereupon, further to maintain the issues on “heir part 
joined, petitioners called as a witness one Cora E. Higgins, 
who testified in substance that she was one of the peti¬ 
tioning creditors in this proceeding and owned a $1,000 
note involved therein; that she bought the note ii]L question 
from respondent and gave a check for it, eithef for this 
particular note or this particular note was paid with the 
proceeds of another note which she bought in jthe same 
way; that she could not recall positively which it was; 
that at the time she purchased the note she was assured 
by respondent that it was amply secured by a first deed 
of trust; that at one time in doing business witjness sug¬ 
gested that she take her notes and deposit th^m at the 
bank, so that she might use them as collateral iij case she 
wanted to borrow money; that she was assuredj this was 
unnecessary because she could borrow money dn any of 
her securities there as collateral; that the said note was 
left with Swartzell, Rheem & Hensey Company j that she 
deposited none of the Rheem notes in her bank; that they 
were left with the firm at their suggestion and they han¬ 
dled the interest, which they sent to witness. 

That she took a receipt for the note in question, 
101 which was still with the firm; that the note* in ques¬ 
tion was secured on premises located at 2019 Eye 

Street. 

That witness first learned that the trust securing this par¬ 
ticular loan of $1,000 had been released upon information 
secured by her attorney from the office of the trustee; that 
at a later date she filed a claim against the firm pf Swart¬ 
zell, Rheem & Hensey Company, bankrupt, for the same 
note, which was done upon the advice of her attorijey. 

On cross-examination the witness testified that she had 
resided in the City of Washington for nineteen years and 
that she had accounts with the firm of Swartzell, | Rheem & 
Hensey Company before the World War; that she had dealt 
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with the firm for some thirteen years off and on and was 
in the habit of buying notes from them as she had money 
to invest; that she did not recall how many notes she had 
bought from them; that she had quite a number of trans¬ 
actions with the company; as one note would become due, 
it was reinvested in something else; that said reinvestment 
was made without consulting her; that she would be in¬ 
formed by letter that the previous note had been paid and 
her funds reinvested, and that she was amply secured by 
first deed of trust; that she was in the habit of leaving her 
notes there for collection of principal and interest; that 
this was done upon the suggestion of respondent; that she 
took a receipt for the notes and from time to time would 
receive a letter from Swartzell, Rheem & Hensey Company 
saying that one or more of her notes had been paid off and 
that the proceeds had been invested for her account in other 
notes amply secured by deed of trust; that sometimes the 
notes ran for three years, sometimes for five; if the notes 
were paid before they were due there was a bonus in cash; 
that after she received these notices of reinvestment she 
did not go to the office of Swartzell, Rheem & Hensey 
102 Company to inquire about it; that she was satisfied 
she was dealing with a reputable firm and had faith 
in it; that to the best of her knowledge she never dealt with 
anyone but respondent ; that she did not remember when 
she bought the note in question; that it is her recollection 
that it was paid for by the proceeds of another note; that 
at the time it was purchased the firm of Swartzell, Rheem 
& Hensey Company sent witness a receipt for it; that she 
did not have the receipt in her possession. 

Witness further testified that she had not been paid any 
part of this note, and had no personal knowledge as to when 
the same was released, except by information that was 
furnished by her counsel. 

Whereupon Delia E. Hoopes, w’ho had been previously 
called by the petitioners as a witness resumed the stand 
and testified in substance that she was one of the petitioning 
creditors; that her note involved was one in the sum of 
$1,000 secured on the Broadmoor; that she had been ad¬ 
vised to go down to respondent’s office and ask for him; that 
she asked respondent if he had a good note that he could 
recommend and he recommended this Broadmoor note; that 
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witness told him it had “corporation” on it and sort of 
hesitated; that respondent then stated that he cojild guaran¬ 
tee this note to witness to be an A-No. One noth and fully 
secured; that the interest was payable twice a y^ar, May 15 
and November 14, and that witness would get her money 
before it, the note, was released; that respondent further 
stated “ There is no way in the world which you can lose 
one cent.” 

Witness further testified that she had paid for the note in 
question from the proceeds of another note executed by a 
man named White; that the reinvestment was suggested by 
respondent; that respondent stated he qould guar- 
103 antee the note and that witness took it upon his sug¬ 
gestion that it was A Number One; that the note was 
sent down to her bank and stayed there until the 8th of 
March, 1929; that witness first learned that the note had 
been released when she went down to the offices oif Swartzell, 
Rheem & Hensey Company and was there told that the note 
had been released; that later she filed a claim on account of 
the same note against the firm of Swartzell, Rh^em & Hen¬ 
sey Company. 

Whereupon George 0. Vass, who previously testified as 
a witness on behalf of the petitioners, resumed the stand 
and testified that a payment of $100 on account qf principal 
and $7.67 on account of interest was paid upon the $500 
note of respondent held by the Riggs National Bank on 
November 6, 1930; that said note was a personal note not 
secured; that the other note for $1,200 was renewed for 
$1,100 on January 2, 1931, and a curtail of $100 on account 
of principal and $18.46 on account of interest \tas paid at 
that time; that his records did not disclose whd made the 
payments on account of interest and principal on these 
notes. 


On cross-examination witness testified that his bank held 
a collateral note which covered all these amounts; that the 
collateral held on the collateral notes would cover other 
indebtednesses and would be ample to cover this as well, 
but was not so applied. 

Whereupon Cora E. Higgins, who was previously called 
as a witness on behalf of the petitioners, resumed the stand 


and identified a receipt dated) December 15, 1927 


j, as the re- 
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ceipt covering the $1,000 note involved in this proceeding, 
which said receipt was offered in evidence and marked 
“Higgins Exhibit Number 1.” 

Witness further testified that she never saw the note 
that was described in the receipt and that the custody 

104 of same as far as witness knows still remains in the 
trustees of the firm of Swartzell, Rheem & Hensey 

Company. 

Whereupon a photostatic copy of the note, together with 
a copy of the cover in which it was found in the offices of 
Swartzell, Rheem & Hensey Company, was offered and re¬ 
ceived in evidence and marked 4 4 Higgins Exhibit Number 
2, 2-a and 2-b.” The note was dated November 28,1927, and 
due November 28, 1932. 

On cross-examination the witness testified that to the best 
of her knowledge the $1,000 note was negotiated by Swart¬ 
zell, Rheem & Hensey Company with the proceeds of an¬ 
other note and such procedure of reinvestment had always 
taken place between her and the firm after her original 
investment; that the receipt offered in evidence was pre¬ 
sumably received by her on or about December 15, 1927; 
that she had not been to the offices of Swartzell, Rheem & 
Hensey Company after she made her original investment; 
that because they reinvested the proceeds of notes coming 
due there was no occasion for her to go; that she was sure 
she saw the respondent between the date of the World War 
and January of 1931, because she had some original invest¬ 
ments after 1918; that she does not remember whether she 
saw respondent about the time she got the receipt in ques¬ 
tion of December 15, 1927. 

Whereupon witness identified her signature to the orig¬ 
inal creditors’ petition filed in this case February 10, 1931, 
and to the paper marked with the creditors’ amended peti¬ 
tion filed the 30th day of March, 1931, and there was read 
to witness section of the amended petition relating to her 
claim of indebtedness against the respondent; 

Witness further testified that she paid to respondent the 
sum of $1,000 when the original investment was made and 
understood that all contracts of the original held good 
through the reinvestment, and the letter accompany- 

105 ing the receipt always gave assurance that the note 
was amply secured; that at the time of the original 

investment respondent assured her that the security back 
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of said note was ample and that the security would not be 
released by him, as one of the trustees aforesaid, unless and 
until said note was paid in full, and the letter accompany¬ 
ing the receipt also made that assurance; that l}er recol¬ 
lection was that she did not see respondent at thb time of 
the purchase of the note in question; that she does not re¬ 
member when the original purchase was made; that she 
does not recall dates. 

Whereupon witness was shown proof of claim filfed by her 
against the bankrupt firm of Swartzell, Rheem <& Hensey 
Company and identified her signature thereon. She was 
also shown a paper attached thereto marked “Exhibit A.” 

Witness testified that she knew that she was piaking a 
proof of claim against Swartzell, Rheem & Hensey Com¬ 
pany. 

“Exhibit A” reads as follows: 

i 

“The claimant purchased from the bankrupt the follow¬ 
ing notes: 

One certain promissory note dated November 28, 1927, 
made by Harry P. Jones to the order of John H. Holmead 
in the sum of $1,000, endorsed by said Holmead without 
recourse and delivered to the claimant, said note being se¬ 
cured on Lot 7 and part of Lot 6, Square 78, beinej premises 
No. 2019 Eye Street, N. W., under an alleged deell of trust 
dated November 28, 1927, in which Luther A. Swartzell and 
Edmund D. Rheem were named as trustees; 

One certain promissory note dated February 6, 1929, 
made by Clarence J. Harris to the order of Johii H. Hol¬ 
mead in the sum of $500, endorsed by said Holmead without 
recourse and delivered to the claimant by the bankrupt in 
exchange for $500 paid by the claimant, said note 
106 being secured on Lots 5, 6 and 7, Square 869, being 
premises No. 933 L Street, Northwest, unfier an al¬ 
leged deed of trust dated February 6, 1929, in which Luther 
A. Swartzell and Edmund D. Rheem were namect as Trus¬ 
tees. 

Thereafter said bankrupt with full knowledge that said 
notes had not been paid, but wrongfully and without author¬ 
ity of the claimant and other note holders the said bankrupt, 
claiming to be authorized to receive payment on Recount of 
said notes, did receive certain moneys from or fjor the ac¬ 
count of the owner of said premises and did illegally and 

i w 
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fraudulently cause said trust to be released bv the Trustees, 
as a result of which fraudulent release the bankrupt thereby 
became obligated by reason of an implied contract to pay 
to the claimant the aforesaid sums of $1500, with interest.” 

Witness testified that she stated in her proof of claim 
that the bankrupt had received payment on account of said 
note because she had been advised so by her attorney; that 
if the note was no longer secured, then the original mort¬ 
gage had evidently been paid off and the money cer- 
107 tainlv had been received; that she made the claim 
against the firm of Swartzell, Rheem & Hensey Com¬ 
pany because she had not received the money and because 
that firm owed her monev and her information was that the 
notes were unsecured and she had not received the money; 
that she considers the firm of Swartzell, Rheem & Hensey 
Company owes her the money; that somebody owes it; that 
she bought the notes in question from Swartzell, Rheem and 
Hensey Company and that although she had stated in her 
petition that the note w r as delivered to her by the respond¬ 
ent and the money therefor paid to him, that she believed 
it was a matter of record that respondent was the firm and 
was responsible for everything that was done there; that 
she knew she was dealing with the firm of Swartzell, Rheem 
& Hensey Company and yet stated that the note was deliv¬ 
ered to her by the respondent because he was the firm and 
responsible for everything it did; that she paid him $1,000 
on the theory that he was the firm. 

Witness testified, in response to the question of whether 
respondent represented to her that the security back of 
said note was ample and would not be released by him as 
one of the trustees unless said notes were paid in full, that 
she always did business with respondent; that when she re¬ 
ceived the receipt for the note it was accompanied by a letter 
assuring witness it was amply secured; that said receipt was 
signed by Swartzell, Rheem & Hensey Company by John H. 
Holmead, Treasurer; that she knew she was dealing with the 
corporation, but at that time did not know it was a “one 
man corporation.” 

Whereupon Delia E. Hoopes, who had previously testi¬ 
fied on behalf of the petitioners, resumed the stand and iden¬ 
tified a paper handed to her as the note for $1,000 received 
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by her from her bank; that this note was not paid for in 
cash, but by the proceeds of another npte; that re- 
108 spondent had suggested the note in question be sub¬ 
stituted for the proceeds of another nc^te; that she 
had her dealings directly with respondent; thaj respondent 
had stated that the security back of said note was A Num¬ 
ber One; that he would guarantee it with interest at six 
per cent, payable twice a year, May 15 and Nbvember 15, 
and that before it was released witness would get her 
money; that respondent had told her this in person in the 
offices of Swartzell, Rheem & Hensey Company, pnd that the 
note was secured by the property of the Broadrpoor Corpo¬ 
ration; that witness had asked him if he did not have 
smaller buildings and he said that was an A ^umber One 
note and would guarantee it; that witness was the present 
owner of the note and had not been paid one cept of it. 

On cross-examination witness testified that she had lived 
in the City of Washington over forty years and had known 
of the firm of Swartzell, Rheem & Hensey Company for 
about that time; that she had dealings with the firm for 
three years prior to the note in question that was bought 
there; that she had bought other notes from them, which 
were put in her bank. 

That when notes became due the firm notified her and 
asked her what she wanted to do. That the proceeds of the 
first note she bought went into the note here involved; that 
the first note she bought was in the sum of $2,000, for which 
she subsequently got a Broadmoor Corporation note, and a 
Harris note; j 


That Swartzell, Rheem & Hensey Company liad notified 
her to come down to their offices; that she got a letter from 
Swartzell, Rheem & Hensey Company, but had her dealings 
with respondent; that she was asked to come dotyrn in order - 
to determine what she wanted done, whether she panted her 
money or a note on some other property!; that they 
109 told her the note formerly held had been paid off and 
that they wanted to know if witness wanted another 
note; that witness asked respondent what he h&d and re¬ 
spondent gave her the note in question. 

Whereupon witness identified her signature to the origi¬ 
nal and amended creditors’ petitions and a probf of claim 
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filed by her against the bankrupt firm of Swartzell, Rheem 
& Hensey Company. 

Witness’ attention was then directed to “Exhibit A” 
attached to the proof of claim, which was similar in sub¬ 
stance to the exhibit attached to the other petitioners’ proof 
of claim, and testified in respect to the allegations therein 
that she had purchased the note from the bankrupt concern 
of Swartzell, Rheem & Hensey Company; that she had 
bought the same through respondent, had her dealings with 
him and that he guaranteed the note and guaranteed the 
money before that note was released; that witness knew 
nothing about Swartzell, Rheem & Hensey Company get¬ 
ting payments on the note, but knew that the note was re¬ 
leased and that witness claimed that the note must be paid 
by the ones who guaranteed that note and sold that note to 
her; that the money was hers and guaranteed to her; that 
she bought it upon the paper of Swartzell, Rheem & Hensey 
Company. 

Whereupon the note in question, dated November 15, 
1928, and due November 15, 1933, was offered and received 
in evidence and marked “Hoopes Number 1 and Number 
1-a.” 

Whereupon the respondent, Edmund D. Rheem, who , 
having been previously sworn, testified as follows: 

That he was the Vice President of the bankrupt firm of 
Swartzell, Rheem & Hensey Company prior to its adjudica¬ 
tion as a bankrupt; that he was further a director and 
executive officer of that firm. 

110 That the share- of stock reflected in that corpora¬ 
tion were in the number of 675; that of that number 
he owned all but about 192 or 193; that Mr. Luther A. 
Swartzell, who was president of the company, owned 80 
shares; that Mr. Holmead and Mr. Hunt, other directors, 
either had ten or one share each, which were qualifying 
shares, and the balance was held by the Washington Loan 
and Trust Company as trustee; that witness made a pur¬ 
chase of the Swartzell stock, that is, he signed a purchase 
agreement, but the final payment had not yet been made; 
that the stock was delivered to him and returned as collat¬ 
eral for the payment due upon it; that it was in his name 
on the books, but was with the Swartzells for collateral; 
that including the Swartzell stock, witness owned all but 
about 190 shares. 
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Witness testified that in the majority of cases he was one 
of the trustees under the mortgage loans that jvere nego¬ 
tiated with the clients of his office; that sometimes Mr. 
Swartzell and Mr. Brewer were trustees; sometimes Mr. 
Brewer and himself and sometimes himself and Mr. Swart¬ 
zell ; that he believes he was one of the trustees) under the 
deeds of trust securing the notes involved in the present 
proceedings; 

That checks against the funds of Swartzell, Rheem & 
Hensey Company were signed by any one of three officers, 
the President, the witness or Mr. Holmead, the Treasurer; 
that witness had power to sign checks on the firm as Vice 
President; that it was not necessary, under the by-laws, to 
have his signature countersigned; that any check drawn by 
the firm and signed with his name as Vice President would 
clear through any bank against which it was d^awn; that 
he did not draw funds against the firm accouiit in large 
amounts which he considered his own personal funds. 
Ill That he drew checks against the funds of Swartzell, 
Rheem & Hensey Company over his own signature 
without counter-signature, to liquidate transactions in 
which witness was alone personally involved only with the 
consent and knowledge of the other officers of the company; 
that in addition to the drafts of those checks the bookkeep¬ 
ing system of the firm reflected the use of the mon^y in ques¬ 
tion; that as any check was drawn through the | cash book 
it was charged against the account for which i| was sup¬ 
posed to be drawn; that his firm’s records would show that 
by an entry on the check book itself, by an entry on the cash 
book on the day drawn and by an entry on a leqger card; 
that if the funds were used for respondent’s personal pur¬ 
poses, his name would appear on the ledger card against 
which it was drawn; that if the check was drawn instead of 
to respondent’s order to the order of the party to whom 
respondent owed a particular item, it would t^e charged 
against respondent’s account which he owed Swartzell, 
Rheem & Hensey Company, or which was to hi^ credit on 
their books; that checks were drawn by respondent payable 
to persons to whom he owed money personally instead of to 
himself and then deposited in his personal bank account, 
because respondent’s bank account was only for small 
household expenses and incidental bills, and being con¬ 
stantly in the office, respondent found it more convenient 
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to keep the accounts right on the books of the company, 
which had its own bookkeeping machines, and to have his 
own personal and business account in the bank. That 
Messrs. Swartzell and. Holmead uniformly acquiesced in 
respondent’s drawing such drafts. 

Whereupon respondent was asked whether he, as the 
executive head of Swartzell, Rheem & Hensey Company, 
had to do with the closing out of a loan with the Metropoli¬ 
tan Life Insurance Company on the Shoreham Building, 
to which question counsel for the respondent objected 
112 on the ground that no Shoreham Building notes were 
involved in the proceeding. 

Whereupon counsel for the petitioners stated the question 
was for the purpose of showing Swartzell, Rheem & Hensey 
Company to be a one-man corporation, but the court over¬ 
ruled the objection, to which respondent noted his excep¬ 
tion. 

The witness thereupon answered that he had to do with 
the renegotiating and refinancing and payment of the loans, 
but that he did not have all to do with that transaction. 

Whereupon there was read to witness pages 61 and 62 
from the record of his testimony at a creditors’ meeting in 
the matter of the bankruptcy of Swartzell, Rheem & Hen¬ 
sey Company under date of April 16, 1931, wherein witness 
had answered the question before put to him—“I had all 
to do with it.” 

Witness thereupon testified that he did not actually write 
the papers or write the lease; that his previous answer did 
not accurately report the question and answer; that the 
question 44 No other officer of the company had anything to 
do with it” and the answer 44 No” from the previous record 
of the bankruptcy hearing correctly reported all the sub¬ 
stantial negotiations, but not the detailed work connected 
with it. 

That the loan negotiated through the Metropolitan Life 
Insurance Company on the Shoreham Building was in the 
sum of $1,600,000. That he did not remember whether the 
release of the old trust of $2,250,000 was made by him and 
Mr. Swartzell, as trustees, before he received the money to 
pay off the note holders, but that it happened practically 
every time that the note holders were not paid before the 
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release was executed, because they could j not get the 

113 money before the release was executed; tljiat the note 
holders were paid afterwards in full 

majority of cases. 

"Whereupon witness was shown the schedule^ involving 
the bankruptcy of the firm of Swartzell, Rheem & Hensey 
Company and his attention directed to some $^3,000,000 in 
notes designated as open accounts owing by the firm of 
Swartzell, Rheem & Hensey Company, and testified that a 
substantial amount of this figure grew out of notes nego¬ 
tiated through Swartzell, Rheem & Hensey Company upon 
which the trusts were released and the notes not paid; that 
this amounted to several million dollars; that respondent, 
as executive officer of Swartzell, Rheem & Hensey Com- 
pany, cooperated in every way he could in the execution of 
these releases and that left the firm indebted to the extent 
of millions of dollars to people whose notes were released 
without payment of the notes. 

Whereupon the witness was shown certain extracts from 
his testimony given at a previous creditors’ meeting in the 
matter of the bankruptcy of Swartzell, Rheenj & Hensey 
Company in which he had exercised his immunity upon the 
ground of a tendency to incriminate in refusing to answer 
certain questions propounded him in respect to | the release 
of trusts. 

Witness further testified that he would hardly say that 
the firm of Swartzell, Rheem & Hensey Company w^as a one- 
man corporation, but would say that it was dominated by 
one man, and that man was the witness. 

Witness recalled having drawn out on January 24, 1931, 
from his personal account with the Federal Anierican Na¬ 
tional Bank, two checks, one in the sum of $4,Q00 and the 
other in the sum of $1,500, and testified that said with¬ 
drawal took practically all he had in that bank, but not all; 
that he had a personal bank account with the Riggs Na¬ 
tional Bank in the sum of something '.ike $2,000, 

114 which the Riggs National Bank took and applied to 
the note, and that he could have drawn that sum too, 

since it was applied several days later. 

That in respect to the money drawn from the Federal 
American National Bank, respondent spent it to live with; 


that he paid his bills; that it was impossible 


for him to 
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itemize them; that at the time he was living at 2343 S 
Street; that he paid servants’ bills, but did not remember 
how much because he turned the money over to his wife 
and his wife used it to pay the servants; that he did not 
turn the whole amount over to his wife because he remem¬ 
bers having paid some personal bills himself; that he paid 
his life insurance, represented by a policy in the New York 
Mutual Life Insurance Company; that he things he paid 
his daughter’s school bill, around $500, to the Holton Arms 
School; that at the time the bill was partially overdue and 
partially due to the end of the school year; that he prob¬ 
ably paid a coal bill to Griffith in the sum of over $100 and 
probably a lot of Christmas bills due in January for pur¬ 
chases made prior to the Christmas holidays; that it was 
pretty hard to remember, but he thought he paid some such 
bills to Goldheims and Woodward & Lothrop. 

That he paid said bills by check against the Federal 

American National Bank, but then remembered that he 

drew his monev from the Federal American National Bank 

* 

in cash and now recalls that he paid said bills in cash; that 
a substantial amount of that monev drawn from the Fed- 
eral American National Bank was put in his wife’s ac¬ 
count in the Federal American National Bank, and ho 
thinks the bills he spoke about were settled in cash and that 
he went around and did it. 

That he gave the rest of the monev to his wife and au- 
thorized her to pay said overdue bills and obligations; that 
he does not remember any bills paid by his wife apart from 

the servants’ bills. 

115 Witness further testified that he did not regard his 

financial condition as critical and serious in Jannarv 

* 

of 1931; that about that time the Washington Loan and 
Trust Company advised him, as executive officer of Swart- 
zell, Rheem & Hensey Company, that it held for the estate 
of his Father $162,000 in notes, which had been released; 
that at the time he was sick in bed with an attack of the Flu 
and had been sick for ten days, and that Mr. Brewer from 
his company came up and said that the Washington Loan 
and Trust Company demanded a payment of some $210,000 
or $215,000 in notes belonging to their trust department, 
which they discovered had been released; that this amount 
covered the $162,000 above referred to; that in respect to 
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the $162,000 of notes, substitute notes which we|*e first trust 
notes on the Shoreham Hotel were delivered. 

Referring to the letter offered in evidence signed by wit¬ 
ness and his Mother under date of January lp, 1931, wit¬ 
ness testified that the same was written at the request of 
the Washington Loan and Trust Company and related to 
the Shoreham Hotel notes. 

That upon being informed of this situation, witness ad¬ 
vised Mr. Brewer to repurchase from the clients of Swart- 
zell, Rheem & Hensey Company, who had notes for safe¬ 
keeping in their vaults, notes in the aggregate amount of 
what was demanded by the Washington Loan and Trust 
Company, and by * 4 repurchasing” witness rn^ant to take 
the notes and credit their accounts with the proceeds, so 
that the proceeds could be reinvested in other notes when 
witness was well enough to get down to attend to it; that 
Brewer then went down and withdrew the notes from the 
vault of Swartzell, Rheem & Hensey Company and said com¬ 
pany repurchased them, giving each person credit for the 
amount they purchased, and then sent tjiem over to 
116 the Washington Loan and Trust Company as notes 
then owned by Swartzell, Rheem & HenseV Company; 
that witness did not know whether after the [Washington 
Loan and Trust Company got the Shoreham ncjtes it found 
that they belonged to clients of Swartzell, Rheem & Hensey 
Company, that he did know that the trustees c\f Swartzell, 
Rheem & Hensey Company made demand on tljie Washing¬ 
ton Loan and Trust Company for the return ojt the Shore¬ 
ham notes; that in his opinion the Shoreham ljotes turned 
over did belong to Swartzell, Rheem & Hensey Company; 
that practically all of those notes were held bV Swartzell, 
Rheem & Hensey Company for safekeeping and collection 
for the account of individual note holders on receipts similar 
to that covering the transaction with Cora E. Higgins. 

Witness further testified that th-oughout f(|rty or fifty 
years of the business of Swartzell, Rheem & Kfensey Com¬ 
pany it had retained in its vaults notes for clients to the 
extent of millions of dollars, as in the case of Mrs. Higgins; 
that it was their custom to pay off and reinvest notes with 
the tacit consent of the clients, without writing or advising 
or having them know when the note was paid off before 
maturity; that when the funds were reinvested a new receipt 
was sent them with a check for the extra twcj months in- 
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terest in advance, and when a note became due the firm sent 
them a receipt for the new note automatically and put it 
in its vaults. That in the past twenty years many instances 
had arisen whereby clients’ notes had been repurchased 
from the vault and new notes substituted, even though the 
note had not been paid off, or coming due, because every 
time it was paid before maturity the clients received two 
months extra interest for prepayment; that the difficulty in 
the present case was that the entry was made as of a certain 
dav; that the firm had notes in its box to substitute and 
give to clients but that respondent did not get down 
117 to the office for a week after that, at which time it 
was too late; that they had the notes to substitute, 
but notes were not substituted as a matter of fact. 

Witness further testified that he knew the Washington 
Loan and Trust Company had received a demand from the 
trustees to return the Shoreham Hotel notes and that said 
bank had written him and his Mother a letter asking them 
to consent to their returning these notes, to save the ex¬ 
pense of litigation, and that witness and his Mother had 
acquiesced and thereupon signed the letter of January 15 
to the Washington Loan and Trust Company releasing it 
from all liabilitv on account of the return of the Shoreham 
Hotel notes to the trustees. 

In response to a question by the court as to why that was 
done if there were other good notes ready for distribution, 
witness testified that that happened after the bankruptcy 
of Swartzell, Rheem & Hensey Company and the matter was 
then in the hands of the trustees, with which he had nothing 
to do; that witness did not know whether the customers of 
these released notes aggregating $162,000, plus, ever got 
substituted notes; that the transaction in question began 
not more than one week before the petition was filed in the 
case of Swartzell, Rheem & Hensey Company, but was not 
consummated until afterward. 

That witness was engaged with his counsel in the prepara¬ 
tion of the bankruptcy petition for the firm of Swartzell, 
Rheem & Hensey Company hardly twenty-four hours before 
it was filed; that the proceeding was a voluntary proceed¬ 
ing ; that a conference in respect to that proceeding began 
on the morning of Sunday, the 25th day of January, 1931, 
and the bankruptcy petition was filed on the following morn¬ 
ing, the 26th; that the original intention was not a bank- 
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ruptcy but was a receivership, which proceeding was 

118 discussed probably on Thursday night of the week 
previous to the bankruptcy, and that respondent and 

others were working all night and all day to try td work out 
a financial structure to save the situation, and that it was 
not until the following Sunday that the questioi] of bank¬ 
ruptcy came up and was discussed and that the petition 
was filed the following day; that the firm of T^briner & 
Graham filed the petition in bankruptcy and were not called 
into the matter until Sunday morning. 

Witness further testified that his indebtednejss to the 
firm of Swartzell, Rheem & Hensey Company at the time 
of the filing of the voluntary petition was betweeifi $100,000 
and $150,000. j 

Witness thereupon identified the paper marked for iden¬ 
tification Number 14 as a copy of a letter which fhe attor¬ 
ney for the Washington Loan and Trust Company gave 
him, which letter was to be sent to every client of the 
Washington Loan and Trust Company holding ijiotes that 
had been released; that the draft of this letter was brought 
to respondent’s attention about Thursday, the |22nd day 
of January, 1930; that the paper marked for identification 
Number 15 appeared to be a list made up by Mr. Brewer' 
of the amount of notes held by the Potomac insurance 
Company, totaling $245,000; that pen memoranduin marked 
Number 16 was a copy of a letter sent to the same clients 
to whom the Washington Loan and Trust Company sent 
a letter, notifying them of the payment of the notes. 

That Mr. Peter, the attorney for the Washington Loan 
and Trust Company, had called respondent down, and 
showm him a draft of the proposed letter, and witness had 
told him he would like to have an opportunity tp write to 
those same people and tell them the situation; thpt witness 
thereupon read a copy of the proposed letter, which he 
gave to his stenographer to send those same people on the 
same day. 

119 “Your note of — for $—, dated-,-, has 

been paid, though not yet matured, with a bonus of 

two months interest in advance, and we will be pleased to 
furnish you with another first-class first deed of trust loan 
in re-investment of these proceeds if you so dpsire. In 
order to facilitate the handling of the re-invesiment we 
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are enclosing herewith an order on the Washington Loan 
& Trust Company where your note is held for collection 
and if vou will sign it and return it to us at vour conven- 
ience, we will be pleased to look after the re-investment for 
you, depositing the new note with them and sending you 
their receipt for it. 

‘‘You will probably receive a letter from the Trust Com¬ 
pany advising you of this prepayment as they have ad¬ 
vised us they are notifying you. This new policy of theirs 
need have no effect on our handling of the re-investment for 
you in our accustomed way.’ ’ 

Witness further testified that the bankruptcy petition 
intervened before anything was done in the consummation 
of that, but that his firm had received many replies to this 
letter with orders to go down and do it. 

Witness further identified paper marked Number 13 as 
a list of notes held by the Washington Loan and Trust 
Company for collection totaling in amount $1,265,000; 

Witness testified that he did not know of anyone in re- 
sponse to this letter of the 22nd having come into the office 
and demanded the payment of his notes in cash; that the 
firm received eight or ten replies and witness’ recollection 
was that everyone told them to go ahead and substitute 
new notes for them. 

Witness could not recall whether Mary H. War- 
120 ner, to whom a letter was sent respecting her notes 
in the sum of $44,000 had demanded payment 
thereof. 

Witness further testified that it was not the demand of 
investors for the payment of their notes in cash that pre- 
cipitated the bankruptcy, but the demand of the Washing¬ 
ton Loan and Trust Company; that he does not recall any 
demand made by the individual customers; that the de¬ 
mand of the Washington Loan and Trust Company vras 
made on Thursday; that respondent consulted attorney 
Whiteford about the situation. 

Whereupon Charles W. Handy, having been previously 
called as a witness for the petitioners, resumed the stand 
and produced certain letters and a telegram from cus¬ 
tomers of Swartzell, Rheem & Hensey Company dated 
around the 20th and 22nd of January, 1931, pertaining to 
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reinvestment of notes, which witness testified had been 
taken from respondent’s desk in the offices of $wartzell, 
Rheem & Hensey Company, some of which letters de¬ 
manded payment of the notes in question and cithers au¬ 
thorized reinvestments thereof. 

Whereupon Edmund D. Rheem, the respondent, having 
previously testified, resumed the stand and there was 
handed to him Exhibits Number 7 and 7-a which witness 
identified as ledger sheet of the Federal American. National 
Bank and Trust Company purporting to show deposits and 
withdrawals from his personal account for the period 
starting October 10, 1930. 

The attention of the witness was directed t^> a with¬ 
drawal appearing thereon on October 3, 1930, df $119.33 
and testified he did not remember what the amount was 
withdrawn for. 

His attention was further directed to a withdrawal of 
$150.00 on October 11, 1930, as to the use of which he had 
no recollection. j 

Witness’ attention was further drawn to with- 
121 drawals shown on the sheet beginning October 11, 
1930, and varying from the sum of $6.^0 up to 
$1,250.00 and was asked whether he had an independent 
recollection of what these withdrawals were for, to which 
the witness replied he had a general knowledge; that none 
of the withdrawals were for the purpose of liquidating his 
obligation; that the account was a personal account and 
withdrawals therefrom -were made to meet ordinary ex¬ 
penses, bills and living expenses; that witness Misunder¬ 
stood the question and thought it meant business obliga¬ 
tions; that the withdrawals went to pay bills; tjhat these 
bills were not any more than the ordinary living expenses 
and bills; that withdrawals might have been made for the 
purpose of paying theater tickets, gasoline, repairs to his 
automobile, coal, repairs to the house and various other 
things of that character; that other withdrawals might 
have gone to pay various stores with which respondent 
dealt, such as Woodward & Lothrop, Goldheims, Brooks 
Brothers, Finchley’s and Caskell & Caskell; that ne bought 
tobacco and cigars from the Racquet Club; that his bills 
were paid as they were rendered monthly; that follow¬ 
ing receipt of the monthly bills witness paid the decount. 
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Whereupon the following occurred: 

Mr. Tobriner: “Your Honor will understand that all 
this testimony goes in subject to my motion to strike. I 
reserve that right. I do not want to object to every item 
and every question as it is put, but as to all payments or 
any liquidations of whatsoever kind that are not mentioned 
or charged in the petition, I shall object to, and move here¬ 
after to strike out. 

I do not want to object to every question that is put, be¬ 
cause I do not think that we will ever get through. I want, 
however, to reserve that right, and with that understand¬ 
ing I shall make no objection until my motion to strike 
comes in. 

Now, is that the arrangement?” 

122 The Court: “Yes. It mav be understood that vou 

* %/ 

may make your motion later.” 

Mr. Tobriner: “I reserve that right and they come in 
under that reservation.” 

Whereupon witness’ attention was called to a withdrawal 
against his account by a check on November 7, 1930, in the 
sum of $107.67 and his attention called to the testimony of 
Mr. Vass of the Biggs National Bank showing that said 
bank received on that date, or on November 6, the day 
before that entry, that amount of curtail and interest on one 
of respondent ’s personal notes in the Biggs National Bank 
and witness was asked whether or not it was his recollection 
that the item in question reflected that payment. 

Witness thereupon testified that he could not recall 
whether this withdrawal went to the Biggs National Bank 
and that it might or might not have; that he did not recall 
any other item that he paid to the Biggs National Bank or 
anybody else on that date in the exact amount of $107.67. 

Whereupon witness was shown a paper marked for iden¬ 
tification 7-b, the same being a ledger sheet of his personal 
account with the Federal American National Bank, and his 
attention was called to a withdrawal by check on January 3, 
1931, in the sum of $118.40, and further to the testimony of 
Mr. Vass of the Biggs National Bank, in which he stated 
that on January 2 his bank received on account of curtail 
and interest on one of respondent’s notes the same amount. 
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Whereupon the following colloquy occurred: 

Mr. Jackson: 4 ‘Well, have you any recollection that you 
gave a check for any other purpose in the exact amount of 
the curtail and interest paid at that time with the Riggs Na¬ 
tional Bank?” | 

Mr. Rheem: “I have no recollection that I gave the 

123 check to the Riggs Bank.” 

Q. “Well, you gave a check in that amount?” A. “I say 
I don’t recall whether I did or not. I cannot tell from that.” 

Q. “Assuming this entry of the Federal-American 
National Bank is correct, that you made a withdrawal?” 
A. “Yes.” | 

Q. “Have you any reason to impeach the integrity of the 
ledger sheet showing your account?” A. “I did not say 
that. I did not mean to infer anything like that or that that 
was not drawn out on the date that it is stated to lie drawn 
there. But I cannot say from that where tl^e check 
went to.” 

Q. “Would you like to take up any time to check up the 
integrity of this ledger sheet?” A. “I made no statement 
about the integrity of that sheet at all.” 

Whereupon witness testified that he had no recollection 
whether he gave a check in that amount to the Riggs 
National Bank and that the withdrawal might or iqight not 
have gone to the payment as testified to by Mr. Y^ss; that 
he had no recollection that he gave a check for aiiy other 
purpose in the exact amount at that time. 

124 Witness further testified that his return vouchers 
on the Federal American National Bank l^ad been 

destroyed by him; that he did not keep any stubs for her 
personal checks and that he did not keep any other record 
of these checks or of his account with the Federal American 
National Bank; that he kept no records of his household 
accounts or accounts of this kind; that all of his records 
were on the cards of the office of Swartzell, Rheem &! Hensey 
Company. 

At this point the Court made the following statement: 

“I shall not hold that Mr. Rheem is a witness called for 
these creditors. He is here under his duty under the law. 
The law places that duty upon him to bring his books and 
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explain them and answer all proper questions with respect 
to his affairs. We are trying to find out whether he is a bank¬ 
rupt or not and the law places upon him the duty to come and 
subject himself to an examination in that regard and to 
explain the books and papers and records.” 

Whereupon witness was handed certain cancelled 
vouchers from the Federal American National Bank, six¬ 
teen in all, produced by his attorneys and asked how long 
they had been in his custody. 

Whereupon the witness replied that they had not been in 
his custody since July 10, 1931; that since July 10, 1931, 
they were in the apartment where his wife lives; that he did 
not turn them over to counsel; that he thought his wife did; 
that there were many other cancelled checks on his account 
for 1930 than those produced; that they, were in his posses¬ 
sion at the end of each month and returned by the bank to 
him; that he had checks other than the ones handed to him 
in his possession, not since just after the beginning of the 
year; that the return checks were sorted out and such 
125 checks as checks for taxes, interest, contributions and 
such things were kept and filed with witness’ income 
tax papers and the remaining checks were thrown away; 
that witness imagined he received the cancelled checks and 
vouchers from the Federal American National Bank up 
until the first of February, 1931; that he does not know 
whether they came to him from the bank at his office or at 
his house; that he received them; that he imagined they 
were still up at his apartment; that witness understands 
that all the papers found in his apartment were brought 
down; that he had requested his counsel to ask his wife for 
them. 

Thereafter the following colloquy occurred: 

Mr. Walter Tobriner: “All that I found.” “I went'up to 
Mr. Rheem’s apartment and asked Mrs. Rheem to give me 
all of the personal papers she had belonging to her husband. 
She produced these papers which contain these cancelled 
checks.” 

The Court: “Did she have others?” 

Mr. Walter Tobriner: “Did she have other cancelled 
checks?” 

The Court: “Yes.” 
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Mr. Walter Tobriner: “No, sir, she did not. I do not 
know whether she did or not, but those are all that she 
gave me.” 

The Court: “And you did not find any more there or 
elsewhere?” 

Mr. Walter Tobriner: “She gave me a large jbundle of 
correspondence, some letters there relative to the failure of 
the firm, written to Mr. Rheem personally, which I did not 
consider material; I told her to keep those in ease l wanted 
them later.” 

“As far as cancelled checks are concerned, all that she 
gave me are produced here.” 

The Court: “I understand that, that all that ishe gave 
you are produced here, but did you find any more that were 

not presented by her?” 

126 Mr. Walter Tobriner: “No, I did not.” j 

The Court: “That was the question I wanted 
cleared up.” 

| 

By Mr. Jackson: 

“So you don’t know, Mr. Rheem, whether any of the 1931 
checks are still among your personal effects at your home?” 
A. “I do not know as a fact, no.” 

Q. “Now, can you answer the question as to whether or 
not you remember definitely destroying the 1931 vouchers?” 
A. “Yes. I can remember that.” 

Q. “Did you or did you not?” A. “I did not.” 

By the Court: j 

Q. “What is that?” A. “I did not.” 

By Mr. Jackson: 

Q. “But you do not know where they are?” A. “I have 
a distinct impression that they are somewhere in tfie apart¬ 
ment, and a distinct impression that they are witl^ all the 
other papers brought down here. I remember getting the 
thing through the mail, and they were with letters and pa¬ 
pers, and I got a great many at the time of the failure of 
the company.” 

Q. “You know of nothing more about them than that?” 
A. “No.” 
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Witness further testified that during the four months 
period lie could not recall definitely whether he paid in¬ 
terest on the two obligations to which his attention was di¬ 
rected and a curtail on his personal discount with the Riggs 
National Bank, but did say that if those notes matured that 
he certainly paid the interest and gave them new notes, and if 
they required a curtail, witness gave them that; that the 
curtail and interest were paid; that he paid it; that he 
could not say whether he paid it with his personal check or 
with cash; that it was not necessarily paid out of his 

127 personal funds; that it might have been paid witness 
by someone else; that if witness discounted a note of 

some other person with the bank, the interest may have 
been paid by witness’ personal check but repaid to him by 
the other person; that in respect to the Wardman note en¬ 
dorsed bv witness and discounted at the Federal American 
* 

National Bank, that more than likely witness drew his own 
check for the interest, but was paid by Mr. Wardman for 
that interest; that such payment would not have the effect 
of depleting his estate. 

128 Whereupon witness was handed a paper from the 
Riggs National Bank indicating that $687.50 would 

be due at that bank on December 30,1930, which notice bore 
the stamp endorsement of the bank “Paid December 31, 
1930” and testified that the item represented semi-annual 
interest on a first trust on his house on S Street due that 
day; that by looking at the records of Swartzell, Rheem & 
Hensey Company it would appear that a check in payment 
of same was drawn by them and charged to witness’ per¬ 
sonal account; that at the time witness had an account with 
the firm of Swartzell, Rheem & Hensey Company, which 
involved a personal credit to him on the bank account of 
that firm, and witness drew against it as though upon his 
own bank account. 

Whereupon witness was handed similar notice from the 
National Savings and Trust Company under date of Decem¬ 
ber 31,1930, involving an item of $440, with a stamp receipt 
of December 31, 1930, showing payment to that bank, and 
testified that the same represented a payment of interest on 
collateral notes of witness held by the National Savings and 
Trust Company, for which it held Riggs National Bank stock 
as collateral; that witness did not know how that item was 
paid, but the chances were that it was paid by check on 
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Swartzell, Rheem & Hensey Company; that witness had the 
authority to check against any personal credits of his in the 
hank deposit of Swartzell, Rheem & Hensey Coippany and 
had the power to sign checks; that the $440.00 witness drew 
out was his money at the time and not the money |of Swart¬ 
zell, Rheem & Hensey Company, so that it was paid out of 
his personal funds. 

The notices from the Riggs National Bank dat^d Decem¬ 
ber 30,1930, and from the National Savings and Thist Com¬ 
pany dated December 31, 1930, were thereupon respectively 
marked “Petitioners’ for identification Rheem 1 aiid Rheem 
2 .” 

Whereupon witness was handed a communication 
129 from the Riggs National Bank addressed tp him per¬ 
sonally under date of December 22, 1930, calling at¬ 
tention to an item of $800 with interest due of ^12.00 and 
testified that his recollection was that the $800 represented a 
collateral note which he owed at the Riggs National Bank 
secured, he believed, by one hundred shares of Tri-Conti¬ 
nental stock; that witness paid the interest at the: time but 
did not pay the note; that the interest was paid either by 
witness’ own check or a check of the company drawn by 
him, or it might have been in cash, because the it4m was so 
small; that it was paid out of his own personal funds. 

In respect to the 1931 cancelled checks, witness testified 
that he put them among his papers; that he could definitely 
state whether they were sent to his home or to fiis office; 
that if they were sent to the office they might have been 
retained by the Trustees; that if they came to his house he 
put them among his papers there; that he destroyed his 
1930 checks in reference to the payment of his ir come tax 
time and not to the time of the bankruptcy of Swartzell, 
Rheem & Hensey Company; that he thinks it was done sub¬ 
sequent to the bankruptcy of Swartzell, Rheem Hensey 
Company; that he thinks he went to the trustee^ in bank¬ 
ruptcy and got his 1930 checks from them. 

Witness further testified that letters sent out bf his firm 
involving reinvestments were sent out either by Mr. Swart¬ 
zell, Mr. Holmead, Mr. Brewer or himself; that he seldom 
had anything to do with it. 

Whereupon witness’ attention was directed to page 229 
of the hearings before the Referee in relation to fhe bank- 

7—5648a 
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ruptcy of Swartzell, Rheem & Hensey Company, wherein 
John H. Holmead, an officer of Swartzell, Rheem & Hensey 
Company, testified that he, Holmead, devoted his time dur¬ 
ing office hours to attending to the office, waiting on 

130 people, doing clerical work, signing checks and state¬ 
ments ; that he would always fix up the reinvestments 

of notes held for safe-keeping; that the letters would he 
made by Mr. Rheem and that he, Mr. Rheem, would sign the 
letters. 

Whereupon the witness testified that the statements 
therein were correct to a certain point. 

Whereupon witness’ attention was directed to that part 
of the testimony before the referee in the matter of Swart¬ 
zell, Rheem & Hensey Company, wherein Mr. Hunt testified 
in reference to the minute book of the corporation relating 
to a meeting of July 2, 1930, that it was customary to have 
a monthly meeting of the Board of Directors held on the 
first Wednesday of every month and it was considered that 
this meeting was held and that he, Hunt, in the usual custom 
would write up those minutes and was given special things 
to put in; that the typewritten part of the minute was 
handed to him; that it was considered that the meeting was 
held; that the directors of the corporation did not gather 
together in the Directors Room and actually pass on the 
matter; that Mr. Rheem handed him in those special things 
to go in the book. 

Whereupon the witness was asked whether that was a 
correct statement of those monthly meetings and testified 
that it was not entirely so; that Mr. Holmead, Mr. Brewer, 
Mr. Hunt and Mr. Swartzell also handled the things to be 
put in the minute book; that the annual directors’ and stock¬ 
holders’ meeting was actually held annually in Alexandria; 
that is the first meeting of the year; that thereafter the 
meetings were all held in the offices of Swartzell, Rheem & 
Hensey Company; that whenever anything needed to be 
done we got in a room and decided on it in committee; that 
there was no directors’ meeting because there was nothing 
to discuss except the routine business or the monthly meet¬ 
ing; that meetings in the offices of Swartzell, Rheem 

131 & Hensey Company were held, but not regularly; that 
Hunt was wrong in his testimony in stating that wit¬ 
ness had directed him to note that these monthly meetings 
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here held from time to time when there was never any 
actual meeting held. 

Whereupon witness’ attention was further directed to 
the testimony of Mr. Hunt to the effect that Huntj knew he 
was Secretary of the Company, but was secretary in name 
only; that he took no active part in the executive organizing 
or work of the office; that he was never consulted; that he 
merely filled in to complete the organization and was a 
made-secretary; that he was “merely a rubber stamp;” 
that Mr. Brewer and Mr. Holmead were clerks wi th titles; 
that Mr. Rheem did the acting and directing alone. 

Whereupon witness testified that the above testimony of 
Hunt did not substantially reflect the fact, in that witness 
alone did not direct it; that Mr. Hunt had as muclj there to 
do as any officer and did considerable work that required 
independent judgment and there were things he dijl without 
consulting any other officer of the company, on his own 
initiative; that the same was true about Mr. Hoh|nead and 
Mr. Brewer and Mr. Swartzell. 

Witness further testified that he had previously stated 
that the affairs of the company were “dominate^” by one 
man; that when a question of policy arose he was generally 
the man to decide that policy, but that the re^t of the 
officers carried on the actual work and development of the 
business and acted on their own responsibility ip. a great 
many things because each one of those officers hap his own 
duty to perform and each one performed those duties with¬ 
out coming to witness and asking about them. 

That Mr. Holmead wrote practically all the let- 
132 ters; and that it probably was true that witness 
signed them; that the firm of Swartzell, Rheem & 
Hensey Company had some six thousand customers. 

Whereupon witness’ attention was called to the testi¬ 
mony of J. Newton Brewer in the matter of the b4nkruptcy 
of Swartzell, Rheem & Hensey Company to the effect that 
when a trust was paid off and the money came to Swartzell, 
Rheem & Hensey Company that Mr. Rheem had Charge of 
the disbursement of that money to the note holders; that 
certain letters were written to the customers asking them 
to bring the notes in and he, Brewer, started Waiting on 
them when the letters came in; that in respect tp the two 
and a quarter million first trust Shoreham Buildipg money 
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received on July 16 or 17, 1930, that Mr. Rheem had charge 
of the letters sent out in September and October; that he, 
Brewer, had implicit faith in Mr. Rheem and had no right 
to question anything Mr. Rheem did. 

Whereupon witness testified that this was not a correct 
statement; that Mr. Brewer did not have charge of it, that 
Mr. Holmead did; that all of it came under witness, but not 
directly; that in so far as policy was concerned, witness 
was the dominating executive of Swartzell, Rheem & Hensey 
Company but as far as writing letters for notes and all that 
detailed work it did not come under him directly. 

Testifying in respect to the Conard Apartment House, 
Thirteenth and I Streets, witness stated that he had an 
interest in that apartment house upon assuming the obliga¬ 
tions of Mr. Kite; that he took the building over and was 
endorser and guarantor on the trust note securing the 
building; that he does not remember what year that was 
done; that the Conard Apartment House was taken over 
for the office; that at that time it had two trusts on it; a 
first and a second trust, on which the amortization pay¬ 
ments amounted to $3,000 a month; that the trusts 
133 amounted to something like $700,000; that there was 
not enough income to pay the amortization charges, 
but enough to show a net income over and above capital ex¬ 
penses; that inasmuch as the building was carried in his 
name and Mr. Kite’s name as joint tenants on the books, 
that witness made an income tax return, although he got no 
money from it, because of his fear that there might be a 
question from the Department that he got income; that at 
the time of the final disposition of the building, it belonged 
to Swartzell, Rheem & Hensey Company and was finally 
traded for the Kennedy Tract, which was subsequently sold 
at a profit to the company of some $50,000 or $60,000; that 
witness believes the building was taken over some three or 
four years before the bankruptcy of Swartzell, Rheem & 
Hensey Company, or maybe longer; that he does not recall 
through which title company settlement was made; that 
witness imagines that for several years he took a profit on 
it and for several years maybe a loss; that the building 
was carried on the books of Swartzell, Rheem & Hensey 
Company in the name of “Kite and Rheem, Thirteenth and 
Eve” or “The Conard”, as he doesn’t remember which. 
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That the Rust Company collected rents on tl}e building 
and subsequently the B. F. Saul Company, and that they 
rendered statements to Swartzell, Rheem & Hensey Com¬ 
pany as to the condition of the building and rents; that the 
income was reported for income tax purposes to witness 
personally, but all the dealings as to the building were with 
the company. 

That the title to the building was in the name qf Kite and 
Rheem, joint tenants, who were holding the I same for 
Swartzell, Rheem & Hensey Company, and that {t was sub¬ 
sequently transferred to George F. Hunt. 

Witness further testified that Mr. Kite and himself were 
interested at various times in various other properties just 
as he had been with Mr. Rust and with Mr. Morse 
134 and several other people; that at one time they 
bought and sold a piece of property at thi corner of 
Connecticut Avenue and Macomb Street, a pieqe of prop¬ 
erty on Que Street, a piece of property on Connecticut Ave¬ 
nue, and probably eight or ten various pieces ofj property; 
that he was familiar with the property known as| 2510-2512, 
2514 Que Street, Northwest; that Mr. Kite owned that 
property; that he had no interest in the property; that the 
three buildings had a loan of $75,000 on each of ^liem; that 
when those loans matured his recollection wajs that the 
buildings were sold at a foreclosure sale; that hej had no in¬ 
terest in what is known as Kew Guardians; thajt Mr. Kite 
owned it and it was transferred to the corporation; that 
witness had no interest therein other than thajt his com¬ 
pany made a first mortgage on it. 

In respect to the Conard Apartment witness further 
testified as follows: 

That upon Mr. Kite’s failure to pay his obligations the 
building was taken over from him; that Swartzell, Rheem 
& Hensey Company managed it or gave it to Rust and Saul 
to manage for several years, in the meantime maSking every 
effort to sell it; that his company did not want|it because 
Kite owed it considerable money and an opportunity arose 
to trade the equity in that building for the equity in 28 acres 
of ground known as the Kennedy Tract; that the trade was 
then made of the Conard for the Kennedy Tra^t; that at 
that time the deficit standing against the Conard on the 
firm’s books was transferred to the Kennedy Ttact, show- 
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ing the cost of the Kennedy Tract to the firm as that 
amount of money. 

Subsequently the Kennedy Tract was sold to the West¬ 
chester Development Corporation at a profit of between 
$50,000 and $60,000 over and above not only what the firm 
paid for it, but what the Conard stood the firm on their 
books from Kite. 

That Kite was a builder in Washington for 'whom 
135 Swartzell, Kheem & Hensey Company financed a lot 
of building operations, and that he had since died. 

That up to the time of the trade of the Conard for 
the Kennedy Tract the Swartzell, Kheem & Hensey Com¬ 
pany card was carried in the name of Kite and Kheem; 
that after that trade it was carried in the name of the 
Kennedy Tract; that at the time of the trade of the Conard 
the title thereto had been placed in the name of George S. 
Hunt for the Company and not for witness or Mr. Kite. 

That at the time of the trade the Kennedy Tract had a 
first trust of $100,000 or $125,000 thereon; that the first 
trust was held by the Evening Star in the sum of $150,000 
and the second trust by the Kennedy estate in the sum of 
$175,000. 

That upon the sale of the Kennedy Tract there was an 
obligation to finance the Westchester to the extent of about 
$3,000,000, which obligation was liquidated before the Com¬ 
pany went into bankruptcy, and that the profit of $50,000 or 
$60,000 was over and above that obligation. 

Whereupon witness was shown a card taken from the 
files of Swartzell, Kheem & Hensey Company marked ‘ 4 Ken¬ 
nedy Tract”, File Number 109X13, and testified that $10,000 
was credited to that account as of January 25, 1930; that 
the circumstances of that credit were as follows: 

That witness went to the Security Savings and Commer¬ 
cial Bank prior to his going away for a short vacation, and 
asked the President thereof if he would make a loan to the 
company of $15,000 or $25,000; that at the time the company 
line of credit was filled at the bank and the President told 
witness that without having a committee meeting he could 
not approve a loan for over $10,000, but that he would 
approve a loan for $10,000; that as witness was going away 
the next day, he did not want to wait for a meeting and 
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requested that the loan be made to him personally 

136 for $10,000; that witness gave his note fpr $10,000 
and was given a cashier’s check for that amount; 

that he gave the cashier’s check to Swartzell, Rheem & 
Hensey Company, the proceeds of the check being credited 
to this particular account; that subsequent curtails on that 
$10,000 loan were made and charged on that account; that 
witness borrowed the money as an accom-odation to Swart¬ 
zell, Rheem & Hensey Company because their line at that 
particular time was filled at the bank. 

Witness further testified that the $10,000 note was the 
note in respect to which there was produced a check for 
$1,060 as a payment of Swartzell, Rheem & Hensey Com¬ 
pany ; that his best recollection was that at the t|me of the 
negotiation’ of this $10,000 loan he was indebted to the firm 
of Swartzell, Rheem & Hensey Company in a suni in excess 
of $10,000; that the $10,000 was charged to the Kennedy 
Tract instead of to witness’ personally because he had no 
interest in the $10,000 and did not get a penny of i.t himself; 
that he was not given credit for it, but the account to which 
he loaned it got the credit for it; that at the time there was 
a note due on the second trust on the Kennedy Tract and 
this money was borrowed for the purpose of making that 
payment; that said payment was made to th^ National 
Metropolitan Bank on the 25th of January, 193Q; 

Witness further testified that he did receive a letter from 
Mrs. Mary H. Warner demanding payment of $44000 under 
date of January 22, 1931, but that he had received previous 
letters from Mrs. Warner and did not connect it up at that 
time. 

That he did not recall having received a letter of Bessie 
C. Harper dated January 23, 1931, calling upon Swartzell, 
Rheem & Hensey Company for the payment of her note, be¬ 
cause Mr. Brewer opened all the mail in the offic^ and wit¬ 
ness was very busy; 

That he did not recall receiving a letter signed 

137 Daisy Pitzhugh Ayers under date of January 22, 
1931, making a demand for payment of notes. 

That he did remember getting a telegram from Mr. Kuhn 
telling them to reinvest. 

The documents previously marked for identification 
“ Handy 20, 20-a and 20-b” were similarly marked in evi¬ 
dence. 
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Witness further testified that when he referred in his 
letter to substituting other notes, that his firm had several 
million dollars worth of notes on hand at that time belonging 
to it; that at the time of the occurrence with the Washington 
Loan and Trust Company Swartzell, Rheem & Hensey Com¬ 
pany had several million dollars in first trust notes; that 
said first trust notes were still there as notes belonging to 
the company; that some of them were secured on three 
apartments on Park Road between Fourteenth and Six¬ 
teenth Street-; on the Commodore Hotel; onNew Hampshire 
Avenue and Ward Place, Northwest, and on the Newhaven; 
that is, the company held loans on those properties at the 
time; that the notes witness referred to were not subject 
to demand for their return but were actually owned outright 
by the company; that most of them were first trust notes 
and some second. 

That the demand of the Washington Loan and Trust Com¬ 
pany was not for something of value to substitute, but for 
notes on the Shoreham Hotel. 

Whereupon petitioners offered and there was. received in 
evidence all documents previously identified, with the under¬ 
standing that their receipt in evidence was subject to re¬ 
spondent’s motion to strike. Said documents were there¬ 
upon marked with an exhibit number corresponding to their 
identification number. 

Whereupon respondent, Edmund D. Rheem, resumed the 
witness stand and testified in substance as follows: 
138 Referring to the ledger card of Swartzell, Rheem & 
Hensey Company Number 105X34 in the name of 
Kite and Rheem, the first entry being of September 27,1926, 
witness testified that Swartzell, Rheem & Hensey Company 
had advanced to Kite $85,000 with which to purchase a lot 
on Que Street to build an apartment house thereon; that 
said lot was bought by Kite from the Potomac Electric 
Company; that Kite was unable to go ahead and Swartzell, 
Rheem & Hensey Company, having $85,000 tied up, an op¬ 
portunity came to trade the property for the Conard, which 
in the opinion of Swartzell, Rheem & Hensey Company, was 
an income producer. Thereupon this trade was effectuated 
and the Conard purchased, and the opening entry on that 
card was in the sum of $85,454.83, or the sum which Swart- 
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zell, Rheem & Hensey Company had advanced fcjr the Que 
Street operation. 

Witness testified that he had no personal interest in Kew 
Gardens on Que Street; that he received statements of ac¬ 
count from Kite on Kew Gardens crediting him with half 
interest; that he never received anything; that Kite was 
unable at the time to meet his obligations and owed the 
firm a great deal of money; that the firm took qver all of 
Kite’s property and in some cases witness had to guarantee 
the notes to save the property from foreclosure; that wit¬ 
ness had made an income tax return on Kew Gardens show¬ 
ing a loss to him. 

That he received statements from Mr. Kite shoeing a half 
interest on every one of the buildings taken over f{om Kite; 
that he took a half interest in order to protect hiln against 
his name upon the paper which he had guaranteed- 

Witness was thereupon shown a paper entitled M Account 
for the year 1926”, part of Handy Exhibit Number 9, show¬ 
ing one-half profit retained by Harry A. Kite, Jnc., $14,- 
172.47; one-half profit due E. D. Rheem, $14,172148. 

The above statement was headed “ Purchase and 
139 sale of ground located at Connecticut Avenue and 
Macomb Street, Northwest.” 

Witness testified that he had received one-half the profit 
on this operation; that this was a joint purchase and sale 
by Kite and himself as individuals. 

Witness was thereupon shown statement covering prem¬ 
ises 2530-2531 Que Street and Kew Gardens or[ which a 
taxable income was reported of one-half to Ecjmund D. 
Rheem in the sum of $8,365.09. j 

Witness testified that he made no protest or explanation 
to Kite at the time that the statement was not correct be¬ 
cause he had asked Kite for the statement; that when it 
came to the question of making up witness’ income tax re¬ 
turns he asked for letters and statements from bqnks; that 
at the particular time these operations had been t^ken over 
in the name of Kite and Rheem for the purpose of protect¬ 
ing Swart zell, Rheem & Hensey Company. 

That the witness for this reason requested Mi*. Kite to 
give him a statement at the end of the year shoeing what 
the income, loss or profit might be so that he mi^ht put it 
in his personal tax return and protect himself; {hat if he 
did not make mention of them in his return he wals due for 
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an investigation because the people collecting rents made 
an information return to the Bureau of Internal Revenue; 
that he never received a nickel of that money; that the in¬ 
formation was used for income tax purposes only. 

That in the case of the Connecticut Avenue and Macomb 
Street property, he did receive the check. 

That in respect to a file for the year 1926 to which was 
attached a statement of the Kite transactions for the years 
1924, 1925 and 1926 in respect to Kew Gardens and 
140 reporting witness’ share of taxable income as $13,- 
463.28, the same explanation vras applicable; that he 
did not receive any of the $13,463.28. 

That from the time Kew Gardens was taken over Swart- 
zell, Kheem & Hensey Company received the net rents from 
that building, which were credited to the account called 
“Kew Gardens’ on their books. 

Witness’ attention was directed to statement of the H. 
L. Rust Company entitled “Statement of Income from 
August to December 26” showing a total of rents and tele¬ 
phone receipts collected of $45,303.11, and “a check to 
owner” $2,500 in respect to which the witness testified that 
there were curtails due of $3,000 a month on the trust; that 
whenever a curtail came due and Rust Company had money 
thev would send it down; that if there were not sufficient 
rents on hand to meet the $3,000 payments, a check on the 
firm was drawn to make up the difference; that the cur¬ 
tails were paid as far as possible by the accumulation of 
rents. 

That the statement in question was rendered to witness 
and has been at his office ever since and filed among his 
income tax papers. 

That the Conard was owned prior to August or Sep¬ 
tember, 1926, by the George C. Altemus estate; that the 
H. L. Rust Company and another broker handled the trans¬ 
action. 

In response to the question whether there was any agree¬ 
ment in existence between witness and Swartzell, Rheem & 
Hensey Company to show that the properties which wit¬ 
ness was carrying as half owner from the first part of 1924 
were held for the benefit of Swartzell, Rheem & Hensey 
Company, witness testified that Swartzell, Rheem & Hen¬ 
sey Company was the whole owner and not the owner of 
half interest in the property; that the half interest came 
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about because be took it to protect Swartzell, feheem & 
Hensey Company on account of his own endorsement on 
the note. 

141 That the Kew Gardens transaction dated back to 
1924; that at that time Mr. Kite was regarded as a 

good and successful man of business. Thereafter it was 
found out that it was not wise to finance buildingsjfor him; 
that Mr. Kite’s failure from the public view and their view 
was different; that shortly after the interest became due on 
the first loans made Mr. Kite he failed, in witness’ esti¬ 
mation; that the three buildings were financed for him 
within a period of about eighteen months. 

That after Swartzell, Rheem & Hensey Comphny first 
had an operation with Kite, which witness thinks jvas Kew 
Gardens, they financed three or four buildings in the same 
neighborhood on Que Street; that the interest on Kew Gar¬ 
dens was hard to collect, as well as the interest on the other 
buildings; that when the loans came due it was a question 
of foreclosure, so that while Kite in the public view was 
still a substantial man, from witness’ experience he was 
not. 

That witness came into the Kew Gardens transaction 
after Mr. Kite had to take it back from a purchaser. 

In respect to the transaction of 1926 in which witness 
and Kite divided some $28,000 between them a^ profits, 
witness testified that he and Kite frequently had joint in¬ 
dividual transactions apart from the affairs of Swartzell, 
Rheem & Hensey Company, in which witness individually 
divided profits; that in other cases witness was feting as 
an official of Swartzell, Rheem & Hensey Company where 
that firm had advanced money to Kite for his building 
operations, and in other cases was acting in a personal 
transaction. 

That when the Kite transaction occurred in regard to 
the Conard Apartment, the Altemus estate was given the 
property on Que Street known as “Pepco” on the firm’s 
books; that the whole consideration for the transfer was 
furnished by Swartzell, Rheem & Hensey Company except 
the second trust notes. 

142 In reference to the entry entitled “Wardinan and 
Bones’ account, Thirteenth and Eye Street^,” $13,- 

552.99, witness testified that the Conard was originally built 
by Wardman and Bones around 1913 or 1914; that his firm 
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made the original loan as brokers to Wardman and Bones; 
that the latter sold the property to Altemus; that at the time 
there was something like $17,000 overdue, back interest, on 
that account; that when the Conard was put on the firm’s 
books, this $17,000 not collected from Wardman and Bones 
was put on that account to make the Conard appear on the 
firm’s books to cost exactly what it did cost. 

That when the deal on the Ponce de Leon Apartment was 
refinanced, Swartzell, Rheem & Hensey Company received 
a certain amount of cash and a second trust for forty-four 
odd thousand dollars; that the second trust was traded off 
for the second trust on the Conard building; that when the 
Conard was traded for the Kennedy Tract, it had to be 
traded subject to one trust; that witness went to the Alte- 
mus estate, which took the $44,000 note in place of its second 
trust on the Conard. 

Witness further testified that if the Conard Building, or 
Kew Gardens, or the other Que Street buildings covered by 
the joint accounts of Kite had been sold at a profit, the only 
person that would share in that profit would be Swartzell, 
Rheem & Hensey Company; that this is illustrated by the 
fact that Swartzell, Rheem & Hensey Company received a 
profit of some $56,000 or $57,000 on the Kennedy Tract deal. 

That witness had discussed fully wdth Mr. Swartzell, The 
President of Swartzell, Rheem & Hensey Company, that he 
had an arrangement with Kite whereby he was receiving 
these statements showing a half interest in the building. 

Witness further testified that he had an agreement with 
Mr. Wardman that he was to receive a one-third interest on 
the LaSalle and a one-fourth interest in the Dulin and 
143 Martin Building; that he never realized anything out 
of that because the building was not sold at a profit. 

On cross-examination witness testified that he had been 
connected with the firm of Swartzell, Rheem & Hensey Com¬ 
pany since 1913; that the firm’s practice in substituting notes 
for various customers was as follows: 

The work was in charge of Mr. Holmead, who was the 
Treasurer, and when a loan was paid off a memorandum 
was made of notes in the vault for safekeeping on that loan; 
the notes were taken from the vault, entries made in the 
book, crediting the account with the proceeds, and charging 
the account with the note to be given in place of it; that a 
letter was written to each customer showing a pay-off and a 
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reinvestment and a receipt was enclosed for the )iew note 
placed in the firm’s vault for safekeeping; that Usually a 
check was enclosed for any interest adjustment or ^ny bonus 
due; that those letters were sometimes acknowledged, but 
sometimes clients just accepted the transaction! without 
sending in any word; that this practice had been going on 
before witness came with the firm; that the firm had been 
in existence some sixty-one or sixty-two years. 

Witness further testified that in October, November, De¬ 
cember 1930 and the first part of January 1931 tjiere was 
nothing in his mind indicating any insolvency proceedings 
as far as the firm of Swartzell, Rheem & Hensey Company 
was concerned; that witness was sick in bed with 'influenza 
about the middle of January; that Mr. Brewer canje up and 
notified him of the demand from Mr. Lawson of the Washing¬ 
ton Loan and Trust Company for something over $^00,000 of 
notes held in their trust department, discovered to have been 
released and the proceeds not paid; that witness!told Mr. 
Brewer to request that the matter run for a few dpys while 
witness was in bed; that Mr. Brewer came back ahd stated 
that Mr. Lawson said the bank wanted a <jheck the 
144 next morning or notes to take the place of them; that 
the bank wanted Shoreham notes. 

That witness then said there was nothing to do bjit repur¬ 
chase from the clients of Swartzell, Rheem & Heniey Com¬ 
pany the amount of Shoreham notes and deliver them to 
Lawson. Mr. Brewer took them down. 

That witness got back to his office on the Thursday before 
the bankruptcy; that two boys came to the office w^th a suit 
case and stated they were from the Washington Loan and 
Trust Company and had brought up all the notes the bank 
held for collection for payment; that the notes in| the suit 
case aggregated probably two, three or four hundred thou¬ 
sand dollars. 

That that afternoon witness went to Mr. Larner’s office 
and Mr. Peter was there and Mr. Lawson; that they were 
nice and courteous and Mr. Peter stated that the lf>ank felt 
that it was its duty to send letters to its customers in re¬ 
spect to these notes which had been released, some pf which 
were not due yet, and witness requested opportunity to write 
these people to take new notes in reinvestment; that Mr. 
Peter stated there could be no delay, that the letter would 
be sent out that night, that he would give witness a popy and 
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that he would use the telegraph on every one further away 
than a day from Washington. 

That after considerable talk witness went back and sent 
out the letter which was previously read in evidence. 

That night witness went to Mr. Whiteford’s house, who 
was then handling the legal matters for the firm, and stayed 
there all evening, which was Thursday evening, and dis¬ 
cussed the whole proposition; that subsequently informa¬ 
tion which the Washington Loan and Trust Company had 
disseminated among other banks began to have its effect 
and other banks made inquiry and wanted their notes paid 
right away. 

145 That the subsequent discussion was that the best 
thing to do was to ask for a receiver and handle the 
matter through a receivership; that every effort was made 
to interest several prominent Washington men in putting 
up the money to save the situation and giving the proper 
security for that, but that such efforts were unsuccessful; 
that witness worked until three o’clock Sunday morning 
and later on Sunday morning there was a conference be¬ 
tween Mr. Whiteford, Mr. Tobriner and Mr. Hogan, with 
the suggestion that bankruptcy proceedings were the proper 
proceedings to take and the following morning the petition 
in bankruptcy was filed. 

That up to Sunday morning there was nothing in witness’ 
mind that the concern of Swartzell, Rheem & Hensey Com¬ 
pany would have to go into bankruptcy; that witness be¬ 
lieved bankruptcy was unnecessary because witness knew 
and still knows that the assets of the company at other 
times than these, if properly handled, would pay out every¬ 
body; that the great majority of the assets of the company 
are tied up in real estate taken back by it to protect its 
clients; that the buildings were taken back, carried, rented 
and kept up to date; that under favorable conditions these 
properties could be realized on. 

That for that reason Mr. Whiteford never discussed or 
thought of bankruptcy ane even went so far as to call up 
people and ask if they would serve as receivers if appointed, 
trying to find the best men for the work in order to stave 
their people off, so that in October, November, December 
and up to the morning of the 25th or 26th of January the 
thought of witness concerning going into bankruptcy was 
the farthest thing from his mind. 
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Witness further testified that he as an individual had no 
idea of going into bankruptcy or being compelled to 

146 go into bankruptcy; that he owed the Federal Ameri¬ 
can National Bank and the Riggs National Bank 

personally various obligations; that there was at each bank 
a collateral note; that the collateral pledged was sufficient 
to cover any unsecured notes that he had there; th^t during 
October, November, December and the early part! of Janu¬ 
ary, interest had been paid on these obligations as a current 
matter in the regular course of business; that when those 
various payments of interest were made the thought never 
occurred to witness that either he or his firm wouljd have to 
go into bankruptcy; that when he paid his current house¬ 
hold bills he never thought of bankruptcy. 

That at no time during October, November, December 
and up to the time of the insolvency and bankruptcy of 
Swartzell, Rheem & Hensey Company did witness know 
or think that he was insolvent; that during October, No¬ 
vember and December witness believed himself to be worth 
in the neighborhood of $2,000,000. 

That prior to the 26th of January, 1931, witness had no 
intimation or any knowledge of any notice of any claims 
that might be made against him of the same character as 
the claims made here by the three petitioning creditors; that 
the claims were first made against him some time after the 
bankruptcy of Swartzell, Rheem & Hensey Company in the 
petition that was filed against him. 

Witness further testified that the receivers were ap¬ 
pointed on the 26th or 27th of January; that at that time 
witness knew that his securities were in a box in the offices 
of Swartzell, Rheem & Hensey Company; that he did not 
remove them; that he could have removed them at any time 
up to one o’clock on Monday, when the doors wete closed; 
that he did not remove or attempt to remove apy of the 
files or vouchers that had been produced by the trustees. 

That during the years 1928 and 1929 and Il930, wit- 

147 ness’ salary was $18,000 a year and in a4dition to 
that he received dividends of around $40.00 a year 

on his stock that would be in the neighborhood (|f $65,000 
a year, which money was not received by him, but was used 
in the liquidation of the purchase of the stock wbjich origi¬ 
nally belonged to the estate of E. W. F. Swartzell, on which 
witness then owed $30,000 or $35,000, the original purchase 
price being $275,000 a few years previous. 
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Witness further testified that he had not the remotest idea 
of bankruptcy when he paid various bills and one or two 
curtails and interest payments on his notes at the bank; 
that he did not intend to prefer these creditors over his 
other creditors; that the payments had been made by him 
as he had always done. 

Witness further testified that he was unable to recall 
from memory what his income was in 1929 and 1930. 

On re-direct examination witness testified in substance in 
respect to the amount of money on hand when releases were 
given on the properties upon which petitioners held notes, 
that in each case settlement was made by paying cash and 
Swartzell, Rheem & Ilensey Company purchasing from the 
owners of the building the second trust notes, which cash 
was turned over to it, so that all the money was treated as 
being in hand for the payment of the trust. 

That witness released the trust because Swartzell, Rheem 
& Hensey Company advised him that it had received full 
payment thereof; that the trusts were released by witness 
with knowledge that the three petitioning creditors had not 
been paid; that witness did not know whether they had since 
been paid. 

Witness further testified that when the company went 
into bankruptcy there were several million- of dollars in first 
trust notes which constituted a part of the assets of the 
company; that said first trust notes had not been collateral¬ 
ized for loans made by the company; that it was his 
14S recollection that said notes were now in the posses¬ 
sion of the trustees. 

In further explanation witness testified that Swartzell, 
Rheem & Hensey Company received a certain amount from 
the title company; that the balance necessary to make up 
the amount secured by the trust to be released was raised 
as follows: 

That Swartzell, Rheem & Hensey Company purchased 
from the owner of the property a second trust note and 
looked at the transaction as if the firm had given cash for 
it; that the firm would have drawn a check to the order of 
the owner of the premises for the difference and they in 
turn would have given us their check for the same amount 
representing the balance due on the trust ; 

Instead of that the firm had an account with the owners 
of the premises, so the firm’s account was charged this 
amount and the owners’ account given credit for the same 
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amount which was the equivalent of drawing on£ check and 
getting a check back from them for it; that the amount 
received in the Broadmoor transaction, together with the 
second trust of $150,000 was sufficient to pay off this trust 
securing the Hoopes note. 

That the sources of payment on account of original trust 
on the Broadmoor Corporation were the title copipany, the 
firm of Swartzell, Rheem & Hensey Company, and the Broad¬ 
moor Corporation. 

That the two months bonus was paid by the firm; that 
the transaction in respect to the trust against the L Street 
property was substantially the same. 

On re-cross examination witness was shown the paper 
marked “E. D. Rheem identification A-l.” about which wit¬ 
ness testified that it was a letter written by the firm of 
Swartzell, Rheem & Hensey Company at his request, signed 
by L. A. Swartzell, Vice President, holding him harmless on 
behalf of the company on those notes which he per- 
149 sonally made for their benefit. This letter, |which was 
found in the locked drawer of Swartzell, Rheem & 
Hensey Company with other papers of respondent, was of¬ 
fered in evidence and marked “E. D. Rheem in Evidence 
A” 

Whereupon Charles W. Handy, who had previously testi¬ 
fied for the petitioners, resumed the stand and testified in 
substance that he had been constantly in the offices of Swart¬ 
zell, Rheem & Hensey Company since the bankruptcy and 
had assisted the receivers and trustees in the listing of 
assets; that he was familiar to a certain extent with the 
assets of the firm; that he was a bookkeeper therefor; that 
in a general way he knew that the firm had first trust secured 
notes free from any collateral obligation at the time of the 
bankruptcy in the sum of not over $50,000. 

Whereupon Edmund D. Rheem, who had been previously 
sworn as a witness, resumed the stand and testified in sub¬ 
stance as follows: 

That the statement of the accountant showing the amount 
of real estate notes and the securities on hand at the time 
of the bankruptcy ran well over $2,000,000. 

Whereupon petitioners presented the entire record of the 
bankruptcy of Swartzell, Rheem & Hensey Company for 
such purposes as might be deemed pertinent, subject to re¬ 
spondent’s motion to strike. 

8—5648a 
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Whereupon Charles W. Handy, having been previously 
sworn as a witness, resumed the stand and testified that ac- 
cording to a memorandum taken from the Auditor’s report 
made for the receivers there were shown unreleased notes 
belonging to the bankrupt concern on hand of $151,100; de¬ 
posited as collateral—$2,091,582.08, making a total of notes 
in the sum of $2,245,332.08; that the item of $151,100 ap¬ 
peared to have clear title to the bankrupt in not less 

150 than $33,500; that the difference was in litigation; 
that is, notes on hand assigned to other people, which 

the trustees considered a preference. 

On cross-examination witness testified he did not know 
how much there was against the $2,000,000 worth of notes 
pledged. 

Whereupon counsel for the respondent objected to the ad¬ 
mission of said testimony on the ground that it was hearsay 
and not the best evidence. 

Whereupon witness testified that he assisted in the prepa¬ 
ration indirectlv of that data and that he was able to sav 

* • 

from suchfirst hand Assistance that it wascorrect; that hcdid 
not check up the information, but the auditors did that. 

Whereupon petitioners offered the audit contained in the 
official report of the receivers as of January 26, 1931, to 
which objection was made on the ground that it was imma¬ 
terial to the issues in the case and the contents thereof 
should be given by the man who made it, but the court over¬ 
ruled the objection, to which the respondent excepted, which 
exception was duly noted by the court, and the auditor’s re¬ 
port received in evidence and marked “petitioners’ Ex¬ 
hibit x-1.” 

Whereupon photostatic copies of cards covering the 
several trusts involved in the claims of the petitioners, 
namely the Broadmoor, 933 L Street and 2019 Eye Street, 
were offered and received in evidence and marked “peti¬ 
tioners’ Exhibits X-1, X-2 and X-3. 

Whereupon petitioners offered the record in the crim¬ 
inal case which led to respondent’s indictment with respect 
to the $162,150 of the Shoreman Hotel Corporation notes 
and counsel stated it was for the purpose to impugn the 
credibility of the respondent upon his testimony that when 
those notes were given out there were other notes in 

151 the offices of Swartzell, Rheem & Hensey Company as 
a substitute, to which objection was made by counsel 
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for the respondent, but said objection was overruled and an 
exception thereto taken, which exception was duly noted 
upon the minutes of the Court. Said record wAs marked 
“Petitioners’ Exhibit X-5.” j 

Whereupon counsel for the respondent moveq to strike 
out all the record evidence that had been offered from the 
files of Swartzell, Rheem & Hensey Company, butj the court 
overruled the objection, to which respondent excepted, 
which exception was duly noted upon the minujes of the 
court. | 

Whereupon counsel for the respondent movec( to strike 
all evidence relating to payments by way of alleged prefer¬ 
ences other than those alleged to be made or given to the 
Federal American National Bank of Washington, which mo¬ 
tion was overruled by the Court, to which respondent noted 
his exception, which exception was duly noted upoji the min¬ 
utes of the Court. 

Said motion was made both orally and in writing and ap¬ 
pears elsewhere herein. 

Whereupon, after the Court had announced that it would 
adjudicate respondent a bankrupt, respondent ipoved the 
Court in writing, which motion appears elsewhere herein, to 
make a finding of facts and to state its conclusions of law, 
but said motion was overruled by the Court, to which re- 
spondent noted his exception, which was duly allojvved. 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearihg of this 
cause, and each of the exceptions stated to have b^en taken 
by the attorney for the respondent were so taken and were 
duly allowed and noted by the Court, and in order jthat each 
and every thereof may be preserved and made of record, 
this statement of evidence is duly stated, approved and 
signed, and ordered to be made of record in the above 
152 entitled cause this 11th day of March, A. £>. 1932. 

F. D. LETT’S, 

justice. 

Approved for petitioner. 

E. HILTON JACKSON. 
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BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal taken under Section 25 (a) c\f the 
National Bankruptcy Act from an order of th$ Su- 

I 

preme Court of the District of Columbia as a Bank¬ 
ruptcy Court dated the 31st day of December, 11931, 
adjudicating the appellant, hereinafter referred to as 
respondent, bankrupt. 

On the 10th day of February, 1931, appellees, herein¬ 
after referred to as petitioners, filed their petition in 
involuntary bankruptcy alleging that respondent was 
indebted to them severally and individually by reason 
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of their purchase of certain promissory notes made by 
various makers to the order of John H. Holmead and 
endorsed by the said Holmead without recourse, and 
delivered to the petitioners by the respondent, said 
various notes purporting to be secured by certain real 
estate under deeds of trust, in which respondent and 
another were named trustees, and that the said respon¬ 
dent and his co-trustee knowing that the notes had not 
been paid, illegally and unlawfully released the trusts, 
with the result that petitioners were without security, 
upon the basis of which the purchase price was paid to 
respondent. The act of bankruptcy alleged was the 
payment by respondent while insolvent to the estate 
of Clarence B. Kheem of a sum in excess of $10,000.00, 
with intent to prefer said estate over his other credi¬ 
tors. 

To this original petition respondent filed a motion 
to dismiss on the third day of March, 1931, and upon 
consideration of that motion and the application of x^e- 
titioners, the Court on the 19th day of March, 1931, 
granted petitioners leave to amend within ten days. 

Thereafter, on the 30th day of March, 1931, petition¬ 
ers filed their amended petition in which the alleged 
former indebtedness is again set out, amplified with 
the allegations that respondent represented to peti¬ 
tioners that the security back of said notes was ample, 
and that the said security would not be released by him 
unless and until said notes were paid in full; that 
thereafter respondent knowing the notes had not been 
paid, procured the release of the security without pay¬ 
ment to petitioners of the amount of said notes, and 
that by reason of the tortious and wrongful act of re¬ 
spondent in the premises, and by reason of an inched 
promise to pay the notes in full as aforesaid, as a re- 
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suit of these acts petitioners were deprived of their 
securities and found themselves in possession df the 
said notes executed by the makers who were alleged to 
be without ability or resources to pay the same, and 
respondent, therefore, became indebted to petitioners 
in the face amount of the notes held by them. The 
amended petition then proceeds to set up a new act of 
bankruptcy alleging that within four months pri|or to 
the tiling of petition, respondent while insolvent per¬ 
mitted one of his creditors, namely, the Federal-^jner- 
ican National Bank and Trust Company of Washing¬ 
ton, to obtain a preference by paying the said bank an 
indebtedness in the form of promissory notes and other 
sum or sums in excess of $1,000.00, with requisite in¬ 
tent, and further that respondent made payments to 
other creditors out of his checking account in said Fed- 
eral-American National Bank and Trust Company of 
Washington and in other banks while insolvent, said 
payments being in excess of $1,000.00, and made with 
requisite intent. 

The amended petition further alleges that petition¬ 
ers were unable to give any further particular^ but 
had made diligent efforts to furnish the Court with 
same by requesting the Federal-American National 
Bank and Trust Company of Washington and respon¬ 
dent through his attorney for said particulars, and 
that said request had been refused, and then avers 
upon information, knowledge and belief, that thej pro¬ 
duction of the records of the bank and books andj rec¬ 
ords of the respondent would disclose the details of a 
large number of preferences permitted by appellant 
within four months prior to the filing of the petition. 

To the amended petition respondent filed his mbtion 
to dismiss the 15th day of April, 1931, which motion 
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was overruled by the court, to which action appellant 
duly noted his exception. Thereafter, on the 25th day 
of May, 1931, respondent filed answer to the petition 
as amended denying commission of the act of bank¬ 
ruptcy set forth in the petition or of any act of bank¬ 
ruptcy, and denying further that the petitioners were 
his creditors or had provable claims against him. 

Thereafter, upon the petition as amended and the 
answer of respondent, the cause came on for trial on 
the 5th day of November, 1931, and at the inception of 
the trial petitioners offered a motion for leave to 
amend, filed the day of the trial and served upon coun¬ 
sel for the respondent on the previous day at 3:30 
o’clock in the afternoon, wherein it was sought to 
amend the amended petition by realleging with certain 
necessary additions previously omitted, the act of 
bankruptcy set out in the original petition and aban¬ 
doned by the amended petition. The court, however, 
refused to rule upon the motion in question and counsel 
for petitioners thereupon withdrew it without prej¬ 
udice to the right to renew the same. 

The trial thereupon proceeded and at the conclusion 
thereof, an order of adjudication was signed, from 
which this appeal is taken. 

ASSIGNMENT OF ERRORS. 

1. The court erred in overruling respondent’s mo¬ 
tion to dismiss the amended petition for adjudication. 

2. The court erred in holding that petitioners were 
creditors of said Rheem. 

3. The court erred in admitting evidence of pay¬ 
ments claimed to have been made by respondent to 
others than the Federal-American National Bank and 



0 


Trust Company of Washington for the purpose of 
showing preferences. 

4. The court erred in admitting evidence of pay¬ 

ments to the Federal-American National Bank and 
Trust Company of Washington and others alleged to 
have been made prior to the 30th day of November, 
1930. I 

5. The court erred in finding the appellant guilty of 
making preferential payments charged by the petition¬ 
ing creditors. 

6. The court erred in finding that the payments 

made to the Federal-American National Banjv and 
Trust Company of Washington were preferential pay¬ 
ments. I 

i 

7. The court erred in refusing to strike out all evi¬ 
dence and testimony relating to payments to pthers 
than the Federal-American National Bank and Trust 
Company of Washington. 

8. The court erred in overruling objections to the 
admission of evidence, for which exceptions wer^ duly 
taken and allowed. 

9. The court erred in refusing to file a finding of 
fact and conclusions of law on which adjudication was 
ordered. 

10. The court erred in adjudicating respondent a 
bankrupt. 


i 
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POINTS AND AUTHORITIES. 

The assignments of error are grouped for discus¬ 
sion herein under the following points: 

I. 

The Court Erred in Overruling Respondent’s Motion 

to Dismiss the Amended Petition for Adjudication. 

1 . The court erred in holding petitioners were credi¬ 
tors of, and had provable claims against, respondent. 

2 . The court erred in compelling respondent to an¬ 
swer and go to trial upon the vague and indefinite al¬ 
legations of petition in regard to the alleged acts of 
bankruptcy. 

These points are raised by respondent’s motion to 
dismiss (R. p. 11), the overruling thereof and excep¬ 
tion thereto (R. p. 13), and by motion to strike (R. pp. 
15, 115), and exception to the overruling thereof, and 
by assignment of error number one. 

II. 

The Court Erred in Adjudicating Respondent a 

Bankrupt. 

1. Petitioners did not establish or liquidate their 
claims as provided by the Bankruptcy Act, and conse¬ 
quently did not bring themselves within the jurisdic¬ 
tional requisites thereof. 

2. There was no proof of the insolvency of the re¬ 
spondent. 

3. There was no proof of a preference to the Federal- 
American National Bank and Trust Company of 
Washington as alleged in the petition. 



4. The court erred in admitting evidence of otljer al¬ 
leged preferences. 

5. Assuming that evidence of transactions othejr than 
with the Federal-American National Bank and Trust 
Company was admissible, no preferences to others were 
shown. 

These points are raised by objections and (Excep¬ 
tions to the admission of evidence (R. pp. 31, ^2, 33, 
35, 37, 38, 41, 92), by motion to strike (R. pp. 15^ 115) 
and by assignments of error numbers 2, 3, 5, 6, 7, 8, 9 
and 10. 

ARGUMENT. I 


The Court Erred in Holding Petitioners Were Credi¬ 
tors of and Had Provable Claims Against Respon¬ 
dent. 

This point may better be considered in connection 

with 
reon 


with point number II (1), taken up in connection! 
a later section of this brief and the argument th 
will accordingly be deferred. 


t 


The Court Erred in Compelling Respondent to Answer 
and Go to Trial Upon the Vague and Indefrnite 
Allegations of the Petition in Regard to the Al¬ 
leged Acts of Bankruptcy. 

To adjudicate a person a bankrupt, it must be al¬ 
leged and proven that he has been guilty of an act of 
bankruptcy . 

The fourth paragraph of the amended petition al¬ 
leges as an act of bankruptcy that respondent: 

‘‘did within four months prior to the filing of the 
petition herein permit one of his creditors, to wit, 
the Federal-American National Bank and Trust 



s 


Company of Washington, * # * to obtain a prefer¬ 
ence while he, the said respondent, was insolvent, 
by paying to said bank an indebtedness of the 
form of promissory notes due said bank and other 
sum or sums in excess of $1,000.00, with intent to 
prefer”, etc. 

The fifth paragraph avers that the said respondent: 

“made payments to other creditors out of his 
checking account in said Federal-American Na¬ 
tional Bank and in other banks, while insolvent, 
and within four months prior to the filing of the 
petition herein within the meaning of the Bank¬ 
ruptcy Act as aforesaid; said payments being in 
excess of $1,000.00, with intent to prefer”, etc. 

The sixth paragraph advises the court that petition¬ 
ers are unable to give any further particulars as to 
the acts of preference, but have made diligent inquiries 
to furnish the same by requesting the said bank and 
the said respondent for particulars, which requests 
have been refused, and then avers that upon knowl¬ 
edge, information and belief the records of said bank 
and the books and records of the respondent would 
fully disclose a large number of preferences committed 
within the four months period. 

Petitioners contended in the lower court, and no 
doubt will make the contention here, that bv reason of 
the fact that the receiver of one alleged preference was 
stated by name, to wit, the Federal-American National 
Bank and Trust Company, that this furnishing of 

i 

“specific information” relieved paragraph five of its 
total lack of definiteness, and therefore made the pe¬ 
tition demurrer proof and permitted the introduction 
of evidence under the fifth paragraph. 
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It requires no citation of authority to show ufider 
ordinary rules of pleading that the evil of indefinite 
allegations under the fifth paragraph is not cure|i by 
the also general allegations of the fourth paragraph, 
particularly where the allegations such as are setj out 
in the fourth paragraph have been in numerous,! and 
almost unanimous, instances held bad bv the cdurts 
upon motions to dismiss. 

That a petition in bankruptcy requires the Same 
definiteness and clarity that an ordinary pleading at 
law or equity requires is established by the decisions. 

“A petition in involuntary bankruptcy proceed¬ 
ings is in the nature of pleading, and should set 
fourth all the facts material to the claim of| the 
petitioners for an adjudication, so that th^ al¬ 
leged bankrupt may be distinctly apprised of what 
he is required to answer. Brandenburg on Bank¬ 
ruptcy, page 288, section 10, and other cases cit^d.” 

Clark v. Ilenne and Myer , et al ., 11 A. B. R. 583, 
593; 127 Fed. 288 (C. C. A. 5th 1904). 

Nor does the fact that petitioners are unable tc\ ac¬ 
quire information sufficient to supply particulars neces¬ 
sary to maintain their action relieve the requirements 
of this rule. 

44 The difficulty of obtaining accurate informa¬ 
tion concerning fraudulent transfers of property 
or preferential payments has been suggested as 
an excuse for the vagueness of such averment^ as 
are found in this petition, and I am not insensible 
that such difficulty may often exist. Due allow¬ 
ance should be made for it, but the petitioning 
creditors are nevertheless bound to as full a dis¬ 
closure as their information may enable thenk to 
make, supplemented by an explanation of its lack 
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of completeness, so far as it may thus be lacking. 
Impossibilities are not expected of petitioning 
creditor, more than of other suitors; but they must 
found their case on something more than rumor, 
or vague hearsay, or mere suspicion. If they can 
not aver the necessary facts on personal knowl¬ 
edge, or credible information, which is full enough 
to supply details that will justify the inference 
that is sought to be drawn, they simply furnish 
one more example of an intending litigant who 
may believe that his opponent has done wrong, 
but is unable to prove it.” (Italics ours) 

In re Bloomberg, 13 A. B. R. 343, 344; 133 Fed. 
845 (D. C. Pa. 1904). 

A reading of the above quoted paragraph of their 
petition discloses that the petitioners had no informa¬ 
tion or knowledge of the commission of any act of 
bankruptcy. 

Petitioners set forth in the sixth paragraph that they 
are unable to give further particulars of the acts 
of preference; that they have made efforts to obtain 
information from the bank which is alleged to have 
received the preference, and have requested the at¬ 
torney for the respondent to furnish such information, 
but that such information had been refused. When 
petitioners alleged the facts of preference on which 
they relied, thev must have had information as to such 
acts, to wit, payments to the banks and others, or they 
were drawing upon their imaginations. If they had in¬ 
formation of payments, the details, dates and amounts 
thereof as required by the decisions should have been 
set forth so that the respondent could have been ad¬ 
vised of what he was charged, and could have answered 
such charges. They aver: 
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“that the production of the records of such bpnks 
and the books and records of the respondent kill 


fully disclose the details of a large number 
preferences, etc.” 


of 


If they had sufficient information to make the fore¬ 
going averments in good faith, they were in a position 
to aver in detail. This thev failed to do. 

i 

In the Matter of Rodgers-Meyers Furniture Co\ y 16 
A. B. R. N. S. 480, 43 Fed. (2) 1000, (D. C. Tex. 19l30), 
an involuntary petition was filed against the respon¬ 
dent, who denied the commission of an act of bank¬ 
ruptcy and his insolvency and asked for a jury trial. 
Petitioners filed a request for the inspection of th4 al¬ 
leged bankrupt’s physical properties and bills anc} ac¬ 
counts receivable. The court held in denying thp re¬ 
quest : 


t c 


Act 

for 


Sections 3 and 21-a of the Bankruptcy 

must be considered. The entire machinerv is 

* 

the purpose of securing the assets of debtor for 
the creditors. To this end the Congress has writ¬ 
ten and the courts have functioned. It would be 
a perversion of such purpose to exercise the power 
to obtain evidence for use on the trial of the ijssue 
of solvency. Abbott vs. Wauchula Mfg. & Tim¬ 
ber Co., 36 A. B. R. 310, 229 Fed. 677, C. C. A. 5th; 
Rawlins v. Hall-Epps Clothing Co., 33 A. B. R. 
237, 217 Fed. 884, C. C. A. 5th. 

The alleged bankrupt has the right to have the 
issue tried by a jury, and were the court to require 
it to submit to an investigation and to an inspec¬ 
tion of assets prior to the determination of that 
issue, unless there were some impelling necessity 
presented, it would be going too far.” 

Consequently, if upon application to the court itlself 
petitioners would have been denied access to respon- 
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dent’s books, papers, etc., they can take no advantage 
or make excuse from the fact that they were denied 
such access by the respondent himself. 

That the courts are technical and particular in an¬ 
alyzing the allegations relating to preferences is ap¬ 
parent from the following decisions which represent, 
it is believed, a unanimity of opinion: 

In Be Mason-Seaman Transportation Co., 37 A. B. 
R. 677, 235 Fed. 974, (D. C. N. Y. 1916), opinion by 
Justice Manton, the allegation, among other things, 
was: 


“During said period said alleged bankrupt paid 
to the Broadway Trust Company, and other per¬ 
sons or parties whose names are unknown to your 
petitioners, but being parties who held certain 
notes or obligations of the above-named alleged 
bankrupt, the particulars of which are unknown 
to your petitioners, certain sums of money 
amounting to the sum of $5,000.00 and upwards, 
the exact amount of which your petitioners have 
been unable to ascertain in settlement of said 
notes and obligations of said alleged bankrupt, 
with intent to prefer the holders of said notes 
and obligations over and above other creditors of 
the same class, and also with intent on the part of 
said alleged bankrupt corporation to prefer Wil¬ 
liam H. Barnard and J. W. Salisburv over and 
above other creditors of the same class, being re¬ 
spectively the president and treasurer of said al¬ 
leged bankrupt corporation who, at the time of 
said payments, were the endorsers or guarantors 
of said notes and obligations, and who, by the pay¬ 
ment thereof to the holders thereof were relieved 
from liabilitv thereunder.” 

Says the court at page 681: 

“The question is therefore presented whether 
the statements in the foregoing petition are suf- 
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ficient under the authorities to require the alleged 
bankrupt to answer or whether the petitiop as 
filed is insufficient. As the petition stands, th^ al¬ 
legations are wholly indefinite as to time, pjace 
and circumstances of the payments made to! the 
Broadway Trust Company. No statement is njade 
as to the exact amount of the notes of the Broad¬ 
way Trust Company except the amount alleged to 
have been paid is stated as $5,000.00 and upwards. 
No facts are stated which would definitely apprise 
the bankrupt what he is required to answer. For 
example, any payment to the Trust Company 
would be legal if made within four months, and 
even, with knowledge on the part of the Trust 
Company of the insolvency of the bankrupt, if 
payments were made out of the funds of the com¬ 
pany in the hands of the Trust Company regularly 
deposited in a deposit account. American Bank & 
Trust Co. v. Coppars (C. C. A., 5th Cir.), 35 j^m. 
B. R. 742, 277 Fed. 597. Pavment mav be made for 
money borrowed in order to keep the company 
in business or for current rent, neither of which 
would constitute an act of Bankruptcy. In re 
Pcrlhefter & Shatz (D. C. N. Y.) 25 Am. B. R. 
576, 177 Fed. 299; In re Barrett (C. C*. N. Y. Ref.) 
6 Am. B. R. 199. 

In re Blumberg (D. C. Pa.) 13 Am. B. R. 343, 
133 Fed. 845, the petition read that 

‘the said Louis Blumberg trading as L. Blijim- 
berg & Co. while insolvent, within four months 
next preceding the date of this petition, com¬ 
mitted an act of bankruptcy and that during the 
months of August and September, 1904, he 
transferred, while insolvent, some of the moneys 
received by him from the improper sale of spd 
merchandise unto the Tradesmen’s National 
Bank of the City of Philadelphia, with intent^ to 
prefer said bank and the endorsers and makers 
of promissory notes held by the bank and [re¬ 
lieve them from further liability to said b4nk 
over and above his other creditors.’ ” 
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“Upon demurrer this petition was held insuffi¬ 
cient. The court said: 

‘I think, also, that the facts concerning the 
payments to the Tradesmen’s National Bank 
should be set out more specifically. As the pe¬ 
tition stands, no amount is named, nor is it ever 
averred, except by inference, that the payments 
were made upon the bankrupt’s promissory 
notes, to say nothing of the vagueness of the 
reference to “the endorsers and makers of 
promissory notes held by said bank”, whom the 
bankrupt is charged with intending to prefer.’ ” 

General averments as to acts of bankruptcy are not 
sufficient. In re Rosenblatt & Co. (C. C. A. 2d Cir.), 
28 Am. B. R. 401,193 Fed. 638; In re Comdon (C. C. A. 
2d Cir.), 31 Am. B. R. 754, 209 Fed. 800; In re Hallin 
(D. C. Mich.) 28 Am. B. R. 708, 199 Fed. 806; In re 
Pressed Steel Goods Co. (D. C. Mich.) 27 Am. B. R. 
44, 193 Fed. 811. 

So in Re Hallin, 28 Am. B. R. 708, 711, 199 Fed. 806, 
(D. C. Mich. 1912), the court says: 

“The petition itself is wholly insufficient in that 
it does not set forth any act of bankruptcy with 
the required particularity as to essential data and 
details, does not apprise the alleged bankrupt of 
what he is to be called upon to meet, and there¬ 
fore does not warrant the granting of any relief. 
In re Rosenblatt & Co., (C. C. A. 2d Cir.) 28 Am. 
B. R. 401,193 Fed. 638; In re Pure Milk Co., (D. C. 
Ala.) 18 Am. B. R. 735, 154 Fed. 682; In re Blum- 
berg (D. C. Pa.) 13 Am. B. R. 343, 133 Fed. 845; 
Clark v. Henne and Meyer (C. C. A., 5th Cir.) 11 
Am. B. R. 583. 127 Fed. 288; In re Nelson (D. C. 
Wis.) 1 Am. B. R. 63, 98 Fed. 76. An order will 
be entered dismissing the petition. ’ ’ 






15 


! 


i 

i 

i 

i 

• 

i 

i 

i 

! 

I 


In re Moscovitz, reported in 6 A. B. R. N. S. I(p3, 4 
Fed. (2d) 873, (D. C. Fla. 1925), held: 

‘ ‘ The acts of bankruptcy alleged are three, each 
of them apparently based upon section 3a(2) of 
the Bankruptcy Act (Comp. St. Sec. 9587). |The 
essential allegations in each of the statements of 
the acts of bankruptcy are as follows: “That the 
bankrupt on the 8th day of August, 1924, * * * 
while insolvent, transferred a portion of his as¬ 
sets, to wit, the sum of forty dollars and sjixty 
cents (40.60) to D. S. Saffay, * * * and thereby 
secured the said D. S. Saffay, * * * and with 
intent to prefer the said D. S. Saffay, * * * an 
undue advantage over other creditors of the ^ame 
class, and further secure a larger percentage of 
his claim than he otherwise would have obtained.’’ 
Section 3a(2) of the Bankruptcy Act provides as 
an act of bankruptcy the transfer while insolvent 
of any portion of the bankrupt’s property to one 
or more of his creditors with intent to prefer said 
creditors over his other creditors. 

The allegations of the acts of bankruptcy do not 
by appropriate language allege that Saffay was a 
creditor. The payment of the amount could nave 
been made to him on a cash transaction foij the 
purchase of goods which went into his stoepk in 
trade and not do violence to the allegations. The 
allegations that an undue advantage, and a larger 
percentage of the claim was secured, do not seem 
to me tantamount to alleging that Saffay was a 
creditor and the payment made upon a pasf-due 
indebtedness. The pleading of a party musit be 
construed most strictly against the pleader, land, 
if this rule is applied to the statements of the acts 
of bankruptcy, that statement is not sufficient!. ’ ’ 


Matter of Morosco Holding Co., Inc., 2 A. B. R. 
N. S. 332, 337, 296 Fed. 516, (D. C. it. Y. 
1924). 
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“Third Act of Bankruptcy alleged as follows: 
Upon information and belief, that while insolvent 
as aforesaid, and within four months next preced¬ 
ing the filing of this petition, said alleged bank¬ 
rupt transferred various moneys amounting to 
more than $1,000.00, to various of its creditors, 
with intent thereby to prefer such creditors over 
other creditors of the same class, the names of 
such preferred creditors being unknown to your 
petitioners.” 

Held: 

“The acts of bankruptcy contained in the para¬ 
graphs above quoted numbered three and four 
merely state the language of the statute. The 
essential facts constituting the acts of bankruptcy 
must appear affirmatively and distinctly, and the 
allegations with respect to the particular accounts 
relied on must be set forth in the petition. Merc 
quotation of the words of the statute is insuffi¬ 
cient. Remington on Bankruptcy, Vol. 1, Section 
280, page 324, citing cases; also Matter of Mason- 
Seaman Transportation Co., 37 A. B. R. 677; In re 
Rosenblatt & Co., 28 A. B. R. 401. 

This petition is a mere dragnet, of a ; character 
that has repeatedly been condemned by this court 
when contested, although sufficient to sustain an 
adjudication if admitted by default/ 9 (Italics 
ours) 

In the Matter of Carasaljo Hotel Co., 7 A. B. R. N. 
S. 125,128, 8 Fed. (2d) 469 (C. C. A. 3d 1925), the acts 
of bankruptcy alleged are the following: 

“(1) That it had transferred money while in¬ 
solvent with intent to create a preference. 

(2) That upon pretended antecedent indebted¬ 
ness it has transferred to persons unknown ‘ valu¬ 
able properties consisting of money, merchandise, 
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accounts and dues receivable of the valde of 

.dollars (no amount 

mentioned) applicable to the payment of the debts 
of the said alleged bankrupt,’ * * V’ F 

“The first two reasons do not set out facts, but 
mere conclusions. It is evident that the petition¬ 
ers did not know any jurisdictional facts and were 
simply ‘fishing’ for anything which they yiiaht 
catch. General allegations in the language o^ the 
statute, as here made, are insufficient. In re 
Rosenblatt, 28 A. R. R. etc. In re McGraw, 43 A. 
B. R. 38; In re Conn. Grass and Mfg. Corporation, 
43 A. B. R. 376.” (Italics ours) 

Matter of McGraw, 43 A. B. R. 38, 41; 254 Fed. 

442 (D. C. W. Va. 1918). 

“Involuntary proceedings in bankruptcy, bbing, 
in theory, prosecuted against the will of the de¬ 
fendant, necessarily vary greatly from voluntary 
ones as regards the allegations of their pleadings; 
therefore, it has been settled by numerous ! pre¬ 
cedents: (1) that the essential facts necessary to 
give the bankruptcy court jurisdiction in such 
cases must appear affirmatively and distinctly; (2) 
that general averments of legal conclusions are 
not sufficient; (3) nor.are averments of the acts 
of bankruptcy in the language of the statutej un¬ 
accompanied by a statement of facts affirmatively 
and distinctly showing them to exist; (4) ftuch 
statement should state the specific facts relied on, 
with time, place and circumstances, so that the al¬ 
leged bankrupt may be distinctly apprised of what 
he is required to answer; and (5) it must be based, 
upon something more than hearsay, rumors or 
suspicions (citing Cases).” (Italics ours) 

In re Rosenblatt <fc Co., 28 A. B. R. 401, 402; 193 
Fed. 638 (C. C. A. 2d 1912), the allegation as to pref¬ 
erence was as follows: 


l 
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“Your petitioner further alleges upon informa¬ 
tion and belief that within four months prior to 
the tiling of said petition, and at the present time 
the above-named alleged bankrupts have trans¬ 
ferred and concealed large sums of money and 
valuable securities with the intent on their part 
of hindering, delaying, and defrauding their 
creditors, and particularly your petitioner, and 
that said concealment was and is a continuous 
concealment, and at the time of said removal and 
concealment, said alleged bankrupts were and are 
hopelessly insolvent. 

Neither of these petitions gives any details as 
to the date of the alleged preferences, the amount 
of the preferences, the persons preferred, the 
amount of the alleged fraudulent transfers, the 
dates of the transfers, the persons to whom or the 
amount of the property. No word appears as to 
what property was concealed, with whom, at what 
time, nor whether the concealed property is still in 
the possession or control of the alleged bankrupts. 

It is well settled that such general averments, 
without any specification sufficient to apprise the 
alleged bankrupt of the charge against him so as 
to enable him to answer it, are too vague and 
general.” (Italics ours) 

Matter of Condon (C. C. A. 2d Cir. 1913), 31 A. 

B. R. 754, Too; 209 Fed. 800. 

“The original petition, filed April 12, 1911, 
merely alleged in the language of the statute, that 
Condon had made transfers to hinder, delay, or 
defraud creditors, and also transfers with intent 
to prefer creditors. There ivas no specification of 
any of these, nor were any facts in relation there¬ 
to set forth. This was insufficient under decisions 
of this Court. In re Rosenblatt, (C. C. A. 2d Cir.) 

28 A. B. R. 401; 193 Fed. 638,113 C. C. A. 506; and 
In re Brocton Ideal Shoe Co. (C. C. A. 2d Cir.), 

29 A. B. R. 846, 202 Fed. 199, 120 C. C. A. 447.” 
(Italics ours) 
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Matter of O’Neill, 3 A. B. R. N. S. 716, 717, (lj>. C. 
Fla. 1923) was submitted on motion to dismiss, one of 
the grounds being that the petition did not specify the 
time of the alleged commission of the acts of bank¬ 
ruptcy : 

“At to the first objection urged, the petition al¬ 
leges that within four months preceding the filing 
of this petition, viz: on or about the 10th day of 
October, 1922, the said W. E. O’Neill, while insol¬ 
vent, committed an act of bankruptcy, in that he 
did transfer a portion of his property to 0110 of 
his creditors, to wit, the East Coast State Bank 
and Trust Company, of Daytona Beach, Florida, 
with intent to prefer such creditor over his other 
creditors. 

I think this allegation is insufficient. The a(ft of 
bankruptcy should be stated with particularity, 
giving such sufficient facts as to time, place, trans¬ 
action, and other necessary information to s)iow 
the commission of the act or acts bringing the 
case within Section 3a.” 

In re Blumberg , 13 A. B. R. 343, 344 (1904 It C. 
Pa.), the allegation of petition as to preference is as 
follows : 

“That the said Louis Blumberg, trading as L. 
Blumberg & Co., while insolvent, within four 
months next preceding the date of this petition, 
committed an act of bankruptcy, in that during 
the months of August and September, 1904, he 
transferred, while insolvent, some of the moneys 
received by him from the improper sale of ^aid 
merchandise unto the Tradesmen’s National B|ank 
of the City of Philadelphia, with intent to prefer 
said bank, and the indorsers and makers! of 
promissory notes held by the bank, and relieve 
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them from further liability to said bank over and 
above his other creditors. 

These averments are demurred to as insufficient, 
and I think the objection must be sustained.” 

In Clark vs. Ilenne and Meyer, et al. (C. C. A. 5th 
1904), 11 A. B. R. 583, 593; 127 Fed. 288, the allega¬ 
tion of preference is as follows: 

“Lee Clark is insolvent and that, within four 
months next preceding the tiling of the original 
petition herein, the said Lee Clark committed 
various and sundry acts of bankruptcy, by paying 
to several of his creditors various sums of money 
while insolvent, and that such payments are and 
were meant to be preferences. The dates and 
amounts of such payments, and the names of the 
creditors to whom they were made, cannot now be 
stated by petitioners, but will be fully shown upon 
the trial of this cause. 

And this paragraph in the petition is not taken 
from the original petition, but from the amended 
petition, which was filed the same day that the 
proof was heard and the order of adjudication 
passed. A petition in involuntary proceedings is 
in the nature of a pleading, and should set forth 
all the facts material to the claim of the petitioners 
for an adjudication, so that the alleged bankrupt 
may be distinctly apprised of what he is required 
to answer. Brandenburg on Bankruptcy, page 
288, section 10, and other cases cited. 

In re Nelson, 1 A. B. R. 63, 98 Fed. 76, Judge 
Bunn, of the District Court for the Western Dis¬ 
trict of Wisconsin, held that: ‘The allegation that 
Nelson had, within four months last past, trans¬ 
ferred, while insolvent, large amounts and values 
of his property to one or more of his creditors, 
with an intent to prefer said creditors over his 
other creditors, is quite insufficient as an allegation 
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of fact. The specific fact relied upon should be 
alleged, with time, place and circumstance, as in 
any other allegation of fraud in a pleading, either 
in law or equity.’’ (Italics ours.) 

In the Matter of Bayman, 16 A. B. R. N. S. 1£3, 41 
Fed. (2d) 86 (D. C. Pa. 1930), the averment of a pref¬ 
erence was as follows: 

l 

4 ‘The alleged bankrupt has within four months 
last past, and while insolvent, transferred a large 
portion of his property to certain creditors, vthose 
names are to your petitioners unknown, with in¬ 
tent to prefer such creditors over his general 
creditors by making preferential payments.” 

i 

The court sustained a motion to dismiss, saying in 
regard to the above portion of the petition: 

“Paragraph 5 (b) of the petition is too general 
and insufficient. ‘A general averment in an in¬ 
voluntary petition in bankruptcy that the alleged 
bankrupt within four months preceding the pate 
of the filing of the petition committed an acjt of 
bankruptcy, in that, while insolvent, he trans¬ 
ferred a part of his property to creditors with in¬ 
tent to prefer them, and transferred and concealed 
large sums of money and valuable securities with 
intent to defraud his creditors, and fhat the con¬ 
cealment was a continuous one, is too vague, and 
the petition is properly dismissed on demurrer.’ 
In re Rosenblatt & Co. (C. C. A. 2d) 28 A. ti. R. 
401, 193 Fed. 638.” j 

It is thus seen that in respect to the fourth para¬ 
graph of the bill, the time or manner of the alleged 
preference to the Federal-American National Bank 
and Trust Company is not set out, and the amount is 
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not given. In respect to the fifth paragraph, not only 
allegations as to the time and the sums paid to other 
creditors are lacking, but their names are not even set 
out. The respondent was thus left to the mercy ol 
anything which might develop at the trial, and which 
he was not prepared to defend. 

It is inconceivable that an alleged bankrupt who cer¬ 
tainly, after a petition is filed against him, has rights 
and an interest in defending the action equal to an 
ordinary civil litigant at law or in equity, should be 
compelled to answer a petition of this character, and 
we are unable to find a single decision which has held 
good against a motion to dismiss, a petition as defec¬ 
tive for vagueness and indefiniteness as the one at bar. 

Xor would a motion for a bill of particulars have 
remedied the generality of the allegations in this re- 
spect because petitioners allege that they are without 
further knowledge of said alleged preferences, and 
such a motion would have been met by a plea of in¬ 
ability to furnish same. 

As was said in the Matter of Lewis Shoe Company, 
38 A. B. R. 134, 235 Fed. 1017 (D. C. Mass. 1918): 

“The alleged bankrupt ought not to be com¬ 
pelled to meet allegations made upon the mere 
anticipation that something of the kind may per¬ 
haps be disclosed in the course of the hearing now 
ordered before the Referee. The reference was 
not for the purpose of finding out whether some 
act of bankruptcy may not have been committed, 
but to give the petitioning creditors the oppor¬ 
tunity to prove, if they can, that a certain definite 
act of bankruptcy has been committed . 

If the petitioners, after their original petition 
containing no such allegations has been on file for 
some 'weeks, are unable to state when the transfer 
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they now desire to rely on was made, or to whom, 
or what the property was, the inference is strong 
that they are proceeding upon conjecture or sus¬ 
picion alone.” (Italics ours) 

Petitioners Did Not Establish or Liquidate [Their 
Claims as Provided by the Bankruptcy Act and 
Consequently Did Not Bring Themselves Within 
the Jurisdictional Requisites Thereof. 

Section 59 (b) of the National Bankruptcy Act pro¬ 
vides as follows in respect to persons qualified tjo file 
a petition in bankruptcy: ; 

i 

i 

“Three or more creditors who have provable 
claims against any person which amount iiji the 
aggregate in excess of the value of securities held 
by them, if any, to $500.00 or over; * * 

Appellants’ answer by denying the creditorship of 
petitioners put in issue not only the validity bu^ the 
amount of their claims. 

Proof of the existence of these facts is necessary to 
sustain the jurisdiction of the court. 

“On the other hand the law is now settled be¬ 
yond dispute that the existense of three provable 
claims held by three petitioners respectively of 
alleged bankrupt and, if challenged by pleading, 
plenary proof thereof is jurisdictional and indis¬ 
pensable to the maintenance of an involuntary pe¬ 
tition in bankruptcy. Stevens v. Nave-McCord 
Merc. Co. (C. C. A. 8th Cir.) 17 A. B. R. 609j 150 
Fed. 71, 76, 77, 80 C. C. A. 25, 30, 31; In re Gillete 
(D. C. N. Y.) 5 A. B. R. 119, 104 Fed. 769, 773, 
774; In re Farthing (D. C. N. C.) 29 A. B. R. 732, 
202 Fed. 557, 562; Collier on Bankruptcy (9th Ed.) 
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766, 767; Doty vs. Mason (D. C. Fla.) 40 A. B. R. 
58, 244 Fed. 587, 590.” (Italics ours.) 

Cutler et at. v. Nu-Gold Ring Co. (C. C. A. 8th), 
45 A. B. R. 505, 264 Fed. 836 (1920). 

“Furthermore, it is required that there exist 
provable debts due to each of the petitioning credi¬ 
tors, in the required amounts, in order to give the 
Court jurisdiction of the proceeding and the ex¬ 
istence of such debts, and their nature must be 
alleged with particularity and definiteness so as to 
enable the Court to find from the petition the es¬ 
sential jurisdictional facts.” 

Matter of St. Laivrence Condensed Milk Co., 
7 A. B. R. N. S. 275, 9 Fed. (2d) 896, (C. C. A. 
2d 1925). 

And while Section 63-b provides: 

“Unliquidated claims against the bankrupt may, 
pursuant to application of the court, be liquidated 
in such manner as it shall direct, and may there¬ 
after be proved and allowed against his estate”, 

yet, where as in the present case petitioners’ claims 
are unliquidated, the liquidation and determination of 
the amount owing to petitioners must be determined 
in the proceedings upon the petition itself in order to 
ascertain whether the jurisdictional minimum of an 
aggregate of $500.00 exists. 

In Matter of Manhattan Ice Co ., 7 A. B. R. 408, 114 
Fed. 700, (D. C. N. Y. 1901), affirmed sub nomine In re 
Stern, 8 A. B. R. 569, 116 Fed. 604, (C. C. A. 2d 1902), 
a reference was ordered for the purpose of determin¬ 
ing whether the claims were sufficient in amount to 
meet the requirements of the act, which was considered 
a necessary prerequisite to an adjudication. 





In F. L. Grant Shoe Co. v. Laird, 212 U. S. 445, it 
was held that where an unliquidated claim for breach 
of an express warranty was made the basis of an in¬ 
voluntary petition in bankruptcy, the claim should be 
liquidated on the filing of the petition to ascertain 
whether jurisdiction exists. 

The gravamen of each of petitioners’ claims is!that 
respondent having been trustee under a deed of {rust 
securing notes of petitioners, wrongfully released the 
same without seeing that payment was made to peti¬ 
tioners, petitioners thereupon finding themselves in 
possession of notes upon which the individual liability 
of the maker alone remained. The trustee-respondent, 
therefore, becomes liable under petitioners’ theory for 
anv damages that may result to them bv reason oft the 
alleged improper release of security. 

The important question, therefore, is determining 
whether petitioners’ claims aggregate the necessary 
jurisdictional minimum becomes one of the measur|e of 
damages. Attention is directed to the fact that the 
Allnut notes do not mature until February 6, 1932 (R. 
p. 42); the Higgins note matures November 28, 1932 


(R. p. 78) and the Hoopes note matures November 
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1933 (R. p. 82). The petitoners’ original petition jvas 
filed December 31, 1931, and the amended petition on 
which the case was tried was filed March 30, 1932.; 

The act of respondent resulted in the improper re¬ 
lease of petitioners’ security. The measure of dam¬ 
ages, therefore, resulting to petitioners and which must 
be established by them in order to sustain jurisdiction, 
is the difference between the value of the notes as se¬ 
cured and the value of the notes having only the per¬ 
sonal liability of the maker. 
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That this theory is admitted by petitioners is appar¬ 
ent from the fact that they have alleged in each in¬ 
stance the insolvency of the maker of the note, or his 
inability to respond to petitioners for the face amount 
of the obligation. 

Consequently, as a part of the petitioners’ case and 
in order to bring themselves within the jurisdictional 
requirement of the Bankruptcy Act that the petitioning 
creditors must own provable claims to the extent of 
$500.00 or over (Section 59-b supra), it became nec¬ 
essary to establish the insolvency of the makers of the 
respective notes held by them. 

In Lenartz vs. Popp, 175 Ill. App. 539 (1912), the 
plaintiff Lenartz was the holder of a note of one 
Behrend in the principal sum of $3500.00, secured by 
deed of trust to defendant, Peter Popp, as trustee. 
Popp released the trust without the note being paid. 
Lenartz sued the maker and got a judgment against 
him for $4,119.50, and in a prior case, which was sub¬ 
sequently reversed (118 Ill. 31) proved that the judg¬ 
ment was unsatisfied, and the court found the maker 
insolvent. In the present appeal the contention was 
made that the court could not take notice of the record 
on the former appeal, and that inasmuch as there was 
no proof of insolvency of the maker, the action did not 
lie. On this point the court sets out the proper mea¬ 
sure of damages in a case of this sort: 

“Appellee insists that the decision upon the 
former appeal is not controlling upon the present 
appeal, because the record now before the court 
contains no evidence tending to show the insol¬ 
vency of the makers of the notes. Such evidence 
ivas and is not necessary to establish a prima facie 
right of recovery in appellant but is relevant and 
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material merely upon the question of the measure 
of damages.” (Italics ours.) 

While the petitioners in the present case may show 
themselves entitled to a prima facie right of recovery 
against respondent, yet a mere showing of such tight 
does not answer the jurisdictional requirements of the 
Bankruptcy Act, nor bring them within its terms as 
proper petitioning creditors. That this rule of mea¬ 
suring damages is the proper one in cases involving a 
breach of trust by reason of improper release of se- 
curitv is shown bv the following cases: 

In Harvey vs. Guaranty Trust Co., 236 N. Y. Supp. 
37, the court says: j 

i 

“It follows from the foregoing that the Guar¬ 
anty Trust Company of New York must be held 
liable to the plaintiff to the extent that its wrong¬ 
ful conduct in satisfying the indenture damaged 
the plaintiff as the holder of bonds and coupons 
which were thus deprived of the security for their 
payment. As was said in Connover vs. Guarantee 
Trust Co., 88 N. J. Eq. 450, p. 459, 102 Atl. $44, 
847: ‘The ordinary measure of accountability is 
recompense to the cestuis que trustent for the loss 
sustained by reason of the breach of trust.’ ’!’ 

I 

And in Doyle vs. Chatham Phoenix National Bank. 
253 N. Y. 369, 171 N. E. 574 (1930), where the trustee 
wrongfully certified bonds under a trust indenture 
which provided certain collateral should be pledged, 
and less valuable collateral was deposited to the trps* 
tee’s knowledge, the court held that measure of dam¬ 
ages was as follows: 

“The plaintiff is entitled to recover damages on 
account of investments thus induced, on the basis 
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of the consideration paid therefor, plus interest, 
less the value of the bonds acquired, if any.” 
(Italics ours.) 

In the Matter of Parker, Hawkenson & Coe, 49 A. B. 
R. 533, 283 Fed. 404, (C. C. A. 7th 1921), where peti¬ 
tioners J claims were based upon the issue of certifi¬ 
cates upon alleged false representations, it was not 
clear from the petition whether the petitoners had 
elected to affirm or rescind the transaction, and the 
court declared upon sustaining defendant’s motion to 
dismiss: 

44 If they (petitioners) affirmed, the measure of 
damages is the difference between what thev re- 
ceived, was actually worth, and what it would have 
been worth but for the fraud.” 

Consequently, in order to establish their damages, 
a requisite of proof vitally necessary to the mainte¬ 
nance of petition, it was incumbent upon the petitioners 
to establish that the notes still in their possession were 
worthless, at least to the extent of giving them a claim 
for the balance in the aggregate of $500.00 or more. 

The record is entirely bare of the slightest proof that 
the makers of the notes which petitioners held ice re 
insolvent or could not meet the obligations either at 
the time of suit or at the time of maturity of the notes, 
and it is respectfully submitted that petitioners’ failure 
to liquidate their claims or to establish their loss leaves 
their case without a vital and necessary factor which 
alone should require a reversal. 

There Was No Proof of the Insolvency of Respondent. 

Section 3d of the National Bankruptcy Act provides 
as follows: 
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“Whenever a person against whom a petition 
lias been filed as hereinbefore provided undef the 
second and third subdivisions of this section takes 
issue with and denies the allegation of his insolv¬ 
ency, it shall be his duty to appear in court on 
the hearing with his books, papers and accounts, 
and submit to an examination, and give testimony 
as to all matters tending to establish solvency or 
insolvency, and in case of his failure to so attend 
and submit to examination, the burden of proving 
his solvency shall rest upon him.” 

The second subdivision of the section referred to 
concerns transfers of property with intent to prefer, 
the act charged in this case, and the third subdivision 
of the section refers to the sufferance of a preference 
through legal proceedings. 

The denial of the commission of an act of bankruptcy 
involves the denial of every essential element to the 
commission of the act of bankruptcy, and therefore 
puts the question of insolvency at the time thereof as 
provided for in section 3a (2) directly in issue. 

Troy Waqon Works v. Vastbinder , 12 A. B H R. 

352, 130 Fed. 232, (D. C. Pa. 1904). 

i 

i 

At the trial of the case below counsel for the peti¬ 
tioners attempted, and with apparent success, to make 
great capital out of the failure of respondent to pro¬ 
duce his books, papers and records, and because of 
respondent’s inability so to do at the time he was called 
unexpectedly to the stand, succeeded in creating tm- 
warrantedly an atmosphere of defiance and evasive¬ 
ness highly prejudicial to the respondent. 

The facts of the matter as disclosed by the reccird 
are as follows: Late in the afternoon of the first (fay 
of the trial the respondent was called to the stand hy 
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the petitioners. There had previously been issued by 
petitioners a writ of habeas corpus ad testificandum 
commanding respondent to appear and to give such 
testimony as might be required by the bankruptcy act, 
and said writ had been served upon the Superintendent 
of the United States Penitentiary at Lorton, where 
respondent was confined. (R. p. 45.) Petitioners had 
also notified counsel for the respondent that due steps 
would be taken to have the respondent present with 
his books, accounts and papers under Section 3d of the 
Bankruptcy Act. (R. p. 45.) The trial began Novem¬ 
ber 5, 1931. Respondent has been confined to the Peni¬ 
tentiary at Lorton since the tenth day of July, 1931. 
(R. p. 44.) 

Respondent testified that he personally had no books 
or records but that said records would be found in the 
office of the Trustees in Bankruptcy of Swartzell, 
Rheem & Hensey Co. (R. p. 45.) Counsel for the 
respondent stated that he would issue a subpoena to 
said trustees when respondent’s case was reached (R. 
p. 45); that he had prepared during the day a sub¬ 
poena to be served upon the said trustees but did not 
expect it would be needed, and that counsel for the pe¬ 
titioners had told him that respondent would not be 
needed that day, and counsel for the respondent had 
thereupon notified the authorities at Lorton that lie 
was not to be sent up, but afterwards thought it was 
necessary to have the respondent in court for the pur¬ 
pose of hearing the testimony of the petitioning wit¬ 
nesses. Counsel for the petitioners, however, stated 
that he had told respondent’s counsel that he would 
probably call respondent the afternoon of the day re¬ 
ferred to. (R. p. 50.) There occurred then a colloquy 
between counsel for the respondent and petitioners and 
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the court (R. pp. 45-50), to which the attention of this 
court is respectfully directed as showing a complete 
lack of any intention on the part of respondent to 
evade the production of such books, papers and records 
as might shed light upon his solvency or insolvency, 
and for an explanation of the reasons why said books, 
papers and records were not supplied at the time wit¬ 
ness took the stand. 

Respondent testified (R. p. 44) that he destroyed 
his cancelled checks every year on December 30th, and 
kept only those necessary to support his income tax 
return, and that he had pursued the same practice in 
respect to his cancelled checks in the year 1931.; This 
testimony in respect to his practice regarding cancelled 
checks is corroborated by the testimony of the witness, 
Charles W. Handy (R. p. 67-72), employed by the trus¬ 
tees of Swartzell, Rheem & Hensey Co., who produced 
from a lock box in the offices of Swartzell, Rheem & 
Hensey Co., key to which was supplied to one |)f the 
trustees by counsel for the respondent (R. p. 5ll), six 
envelopes containing data concerning respondent’s in¬ 
come tax returns for the years 1924-1925, 1926, 1927, 
1928 and 1929, all of which contained cancelled bank 
checks relating to contributions to charity, payment 
of taxes, payment to various banks and payments of 
curtail and interest on notes. (R. p. 67-72.) 

Witness Blair (R. p. 50), in response to the above 
mentioned subpoena, issued by respondent, produced 
various ledger cards showing accounts of the firm of 
Swartzell, Rheem & Hensey Co. with respondent, and 
a certain envelope (R. p. 52) which had previously 
been located in the above described lock drawer which 
had been taken into the possession of the trustees of 
Swartzell, Rheem & Hensy Co. and impounded for 
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their benefit, and which contained a large number of 
promissory notes and securities belonging to the re¬ 
spondent personally, all of which are set out in the 
record at pages 52-53. 

The witness further testified that the papers, books 
and records produced by him were found by the re¬ 
ceivers at the time they took possession of the Swart- 
zell, Rheem & Hensey Co. offices; that they had per¬ 
mitted nothing to leave their possession; that the en¬ 
velope containing the notes and securities belonging to 
respondent had left their possession in that respon¬ 
dent had come down and opened his box and stated 
that the securities belonged to him and he was per¬ 
mitted to remove them, but that the receivers the next 
day reached the conclusion that the securities of re- 
spondent belonged to them, and called upon respon¬ 
dent to bring them back; that without hesitation he 
brought them back intact, and they were returned to 
the possession of the receivers; that no one had had 
access to respondent’s papers located in the office of 
Swartzell, Rhebm & Hensev Co. other than in the 
presence of the trustees (R. p. 54). That some time 
ago respondent had taken from his desk some papers 
which the receivers had inspected and did not deem of 
any value either to respondent’s creditors or to credi¬ 
tors of Swartzell, Rheem & Hensey Co. (R. p. 55) and 
that witness believed respondent did not take them 
away but threw them in the wastebasket (R. p. 56). 
That on one other occasion respondent visited the of¬ 
fices of Swartzell, Rheem & Hensey Co. and was per¬ 
mitted to withdraw’ his 1929 income tax return to aid 
him in making his 1930 income tax return, but that 
said papers were subsequently returned (R. p. 55). 






Respondent Rheem (R. p. 49, 93) testified that he 
never kept check stubs or books showing the condition 
of his bank account except monthly statement^ that 
he got from the bank, which were destroyed the 
checks were destroyed each year; that he nevet had 
any bank books and always made out duplicate deposit 
slips. Whenever he bought stocks he had a statement 
of the company through whom the stocks werp pur¬ 
chased which was in his desk at his office; that he had 
attempted to obtain possession of his records and 
papers in the possession of the trustees before he 
went out of the city and was denied possession of them; 
that this attempt was made both before and aft<ir the 
filing of the petition and was not in order to comply 
with the law, but simply to have his own records, 
because he did not know the provisions of the lajv (R. 
p. 49). That all his personal transactions were re¬ 
flected upon the books of the firm of Swartzell, Rjheem 
& Hensey Co. (R. p. 83); that whatever records were 
in existence were in the hands of the trustees in pank- 
ruptcy of Swartzell, Rheem & Hensey Co.; thalt his 
personal records were on the books of Swartzell, 
Rheem & Hensey Co. (R. p. 93), which were available, 
and that said books would definitely reflect his per¬ 
sonal transactions; that all the papers he ever had 
were in his desk at Swartzell, Rheem & Hensey Co., 
and not available to him. 

This extended reference to the record is made for 
the purpose of showing the situation in respect to the 
production of books and records and the perfectly 
legitimate explanation offered by the respondent for 
his inability to produce them at the time they [were 
called for. 
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It must be further remembered that petitioners had 
subpoenaed and examined and had available the rec¬ 
ords of each and every bank with which respondent 
had done business. 

The witnesses, Lawson and Baden, produced, and 
testified in respect to, the records of the Washington 
Loan and Trust Co. (R. p. 35, 59). The witness Waller 
(R. p. 23, 73) testified in respect to, and produced the 
records of, the Federal-American National Bank and 
Trust Company; the witness Vass (R. p. 29, 62, 77) 
testified in respect to, and introduced the records of, 
the Riggs National Bank, and the witnesses, Addison 
and McKee (R. pp. 38, 57), testified in respect to, and 
produced the records of, the Security Savings and 
Commercial Bank, these being the only banks with 
which the respondent had personal commercial trans¬ 
actions (R. p. 44). 

Much emphasis was laid by counsel for petitioners 
upon the testimony of respondent as to the destruction 
of his cancelled checks and vouchers other than those 
relating to income tax matters. Section 3d supra pro¬ 
vides that the only books, papers and accounts neces¬ 
sary to be produced by the alleged bankrupt are those 
tending to establish solvency or insolvency, and it is 
held in Bogcn & Trummell vs. Protter, 12 A. B. R. 288, 
129 Fed. 533, (C. C. A. 6th 1904), in referring to the 
above section that: 

“The books, papers and accounts referred to 
are those material in determining an alleged bank¬ 
rupt’s financial condition.” 

The cancelled checks and vouchers were in no sense 
material toward establishing the solvency or insol¬ 
vency of the respondent. They shed no light upon his 
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assets or liabilities . The records of the banks ip re¬ 
spect to his personal deposits which were produced 
were alone relevant, material to, and probative off, the 
financial condition of respondent. The purpose of 
petitioners in demanding, and in so emphasizing the 
failure to produce, the cancelled checks is obvious. 
They desired them for the sale purpose of establish¬ 
ing alleged preferences which petitioners were fisfiing 
for, and concerning the production of which for this 
purpose there is not the slightest duty imposed upon 
respondent either by the Bankruptcy Act or by any 
decision in reference thereto. 

The contention that the burden of proof by force 
of Section 3d, supra, was upon the respondent to show 
his solvency was made in a case involving almost the 
identical circumstances as the one at bar, and the 
court in Roberts et al vs. Yegen, et at, 8 A. B. R. (Nj S.) 
162, 12 Fed. (2d) 654, (C. C. A. 9th 1926), had the fol¬ 
lowing to say: 


“The foregoing disposition of the questions of 
fraudulent intent and unlawful preferences leaves 
for consideration the contention that the respon¬ 
dents must be held to have been insolvent, |and 
that upon that issue the burden of proving sol¬ 
vency was upon the Yegens because they appeared 
in court on the hearing without books and papers 
* * *. The statute provides that, when a person 
against whom a petition is filed under the second 
and third subdivisions of Section 3 takes i^sue 
upon the allegations of insolvency, it shall be his 
duty to appear with his books and accounts and 
submit to examination, and give testimony as to 
solvency or insolvency, and in case of failure to 
do so then the burden of proving his solvency shall 
rest upon him. 
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“ Ordinarily there is little difficulty in applying 
the rule prescribed, but where the circumstances 
render the rigid obligation wholly unreasonable, 
it should not obtain, and in the present case, since 
the Yegens testified to various items, and stated 
that pursuant to a duly made order of the State 
Courts they had surrendered possession of their 
books and papers to the receivers, who still held 
them (at the time of the hearing) and that they 
themselves were without means to produce the 
books then in the custodv of the receivers at Bill- 
ings and Gardiner, we think they furnished suf¬ 
ficient excuse for not obeying the statute, and that 
they were therefore relieved of assuming the bur¬ 
den of proof. Petitioners were not aggrieved, for 
the record is that they had access to and used the 
books of the Butte and Anaconda banks, and were 
offered access to the books at Billings and Gard¬ 
iner.” 

It is respectfully submitted that inasmuch as the re¬ 
spondent appeared and testified concerning his per¬ 
sonal transactions, that the petitioners had access to 
the records of all banks with which he had personal 
dealings, that there was subpoenaed and produced by 
the respondent all of the records, both of Swartzell, 
Bheem & Hensey Co., and the personal papers of re¬ 
spondent in their possession, that respondent fully 
met his duties under the Bankruptcy Act and peti¬ 
tioners had the burden of proving his insolvency. Be¬ 
cause of the refusal of the court below (R. p. 115) to 
file findings of fact and conclusions of law, it cannot 
be determined whether the lower court regarded the 
burden as upon the petitioners or the respondent. It 
is, however, submitted that the burden properly be¬ 
longed upon the petitioners and with this view we pass 
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to a consideration of the question of whether that bur¬ 
den was discharged. 

The burden of proof being upon petitioners to estab¬ 
lish the insolvency of respondent at the time of the 
commission of the alleged act or acts of bankruptcy, 
an examination of the record discloses that there | is a 
total lack of prima facie proof thereof. It woulji be 
impossible from the record in this case to make up a 
schedule of the assets and liabilities of respondent, 
and no court can, or should, be permitted to placb its 
own valuation upon assets, or to determine, uponj the 
proof offered here, the liability of the respondent. 

It will not be necessary to review at length the testi¬ 
mony upon insolvency. A few citations from the rec¬ 
ord and observations thereon are all that is necessary 
to show the complete failure of proof. The statement 
of the condition of respondent’s account at the fed¬ 
eral-American National Bank and Trust Company i(R. 
p. 29) shows an equity of assets over liabilities a^ of 
November 30, 1930, in the sum of $13,481.67. 'the 
Riggs National Bank account (R. pp. 33, 34) showsj an 
asset equity over and above pledged security and cash 
deposit of $17,542.51. It appears (R. p. 72) that ^he 
respondent owned a home upon which an original first 
trust of $60,000.00 had been reduced to $25,000.00. 
Petitioners introduced (R. pp. 52, 53) various promis¬ 
sory notes belonging to respondent of a total face value 
of $64,318.42. They also offered in evidence as belong¬ 
ing* to respondent (R. p. 53) certificates for 1,Q00 
shares of the Wardman Corporation Class B sto<fk; 
20 shares of Federal-American Company; 23 shades 
of the Federal-American National Bank and Trust 
Company; 1 share of the Seaview Golf Club; 10 shades 
of the National Savings and Trust Company; 15 shades 
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of the Higgs National Bank; 50 shares of the Brighton 
Apartment Hotel; 20 shares Lincoln Assurance Co., 
and a non-negotiable receipt for 13 shares of the Riggs 
National Bank. 

Irrespective of the indebtedness or liabilities of the 
respondent, petitioners failed to prove his insolvency 
because of a complete lack of any testimony in respect 
to the valuation of the above stock certificates or of 
the value of respondent’s equity in his residence, so 
that as the record stands, although the respondent 
may be shown, which was not done in the instant case, 
to have been personally indebted for a hundred million 
dollars, yet by reason of the failure of petitioners to 
fix the value of his assets, the court is unable to 
speculate as to whether they were less than or ex¬ 
ceeded his liabilities. The amount of the liabilities is 
of no value whatever in ascertaining respondent’s in¬ 
solvency, where his assets are shown to the court 
without any valuation or attempt at the same. 

By Section 1 (15) of the National Bankruptcy Act, 
insolvency is defined to be that situation: 

“Whenever the aggregate of his property, ex¬ 
clusive of any property which he may have con¬ 
veyed, transferred, concealed or removed, or per¬ 
mitted to be concealed or removed, with intent to 
defraud, hinder or delay, creditors, shall not at a 
fair valuation, be sufficient in amount to pay his 
debts.” 

The valuation of assets, therefore, obviously be¬ 
comes a necessary element in the proof of insolvency. 
No attempt having been made in this respect in regard 
to admitted assets introduced by petitioners them¬ 
selves, it is respectfully submitted that the proof of 
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insolvency at the time of the commission of the alleged 
act or acts of bankruptcy, or at any other time, totally 
failed and the adjudication should be reversed on this 
ground alone. 

There Was No Proof of a Preference to the Federal- 
American National Bank and Trust Company of 
Washington as Alleged in the Petition. 

Assuming, without conceding, that the allegations of 
paragraph 4 of the petition were sufficiently definite 
to admit proof of the act of bankruptcy concerning an 
alleged preference to the Federal-American National 
Bank and Trust Company of Washington, the pjroof 
admitted fails to disclose the existence of any prefer¬ 
ence whatever. 

A digest of the testimony of W. J. Waller, A^ice- 
President of the Federal-American National Bank jand 
Trust Company of Washington (R. pp. 23-29, 73[75) 
discloses the following history of respondent's trans¬ 
actions with said bank: j 

An original loan was made on April 7, 1930, tojthe 
respondent upon a note in collateral form maturing 
July 7, 1930 (R. p. 25). This loan was curtailed by the 
application of payments on account of the collateral 
pledged thereunder and renewed from time to 1]ime 
until on November 30, 1930, the principal was reduced 
to Eight Thousand, Nine hundred and Fifty Dollars 
($8,950.00). The loan was evidenced by a promissory 
note which embodied among other things the following 
provision (R. p. 28): 

4 ‘And the undersigned further agrees, that the 
securities hereby pledged, together with any ^hat 
may be pledged hereafter, as aforesaid, shall be 
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applicable in like manner to secure the payment 
of any past or of any future obligations of the 
undersigned held by the said holder, and all such 
securities in hands of holder whether pledged or 
left with holder for collection or safe keeping, shall 
stand as one general continuing collateral security 
for the whole of said obligations so that the de¬ 
ficiency on anv one shall be made good from the 
collaterals from the rest, and undersigned here¬ 
by agrees to remain responsible for any deficiency 
in payment, waiving any benefit, exemption or 
privilege under any law now or hereafter to be 
in force.’’ 

A further reference to the record (Petitioner’s Ex¬ 
hibit 7-f) (R. p. 27) discloses that the maker further 
agrees: 

“* * * on demand of the holder of this note 
(which was filled up before being signed or en¬ 
dorsed), to deposit with said holder such addi¬ 
tional security as holder mav from time to time 
require, and in default thereof this note and all 
other obligations and liabilities of undersigned to 
holder hereof may, at the option of its holder, be 
deemed instantly due and payable as though it 
had actually matured, and upon default of pay¬ 
ment at maturity, whether such maturity occur 
by reason of expiration of time or default in de¬ 
positing additional security as above agreed, in¬ 
solvency, bankruptcy or failure in business, un¬ 
dersigned doth hereby authorize and empower the 
said holder, for the purpose of liquidation of this 
note, and all other obligations and liabilities of 
undersigned to holder hereof, and of all interest 
and costs thereon, to sell, transfer and deliver 
the whole or any part of such security, or any 
additional thereto, or substitute therefor, without 
any previous demand, advertisement, or notice 
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either at brokers’ board or public or private sale 
at any time or times thereafter, with the right on 
the part of the said holder to become the pur¬ 
chaser and absolute owner thereof, free of all 
trusts and claims. 

* * * The undersigned hereby authorize^ and 
empowers the holder of this note at option of 
holder, to at any time appropriate and apply to 
payment of this note, or of any other obligation 
or liabilities of undersigned, whether now Exist¬ 
ing or hereafter arising, any and all moneys, now 
or hereafter, in hands of said holder, on deposit 
or otherwise to credit of, or belonging to under¬ 
signed, whether the said obligations and liabilities 
are due or not due. ’ ’ 

# I 

The time secured loan card, petitioners’ exhibit No. 
7-e (R. p. 23 and R. p. 29) shows the following, col¬ 
lateral deposited at the time of said loan , specifically 
to secure said obligation, and by the terms of the 
agreement contained in the note, to secure any cither 
obligations of the respondent to the bank: 

Hunt first trust notes in the principal 

sum of . $9,975.|)0 

Howenstein first trust notes in the 

principal sum of. 8,500.00 

Kite first trust note in the principal 

sum of. 10,000.00 

l 

- 1 — 

Face value of collateral. $28,475.00 

i 

The testimony further shows that the bank hel0 as 
far back as February, 1929, promissory note executed 
by Harry Wardman and endorsed by Edmund D. 
Rheem in the sum of Two Thousand, Five Hundred 
Dollars ($2,500.00), upon which no payments of prin¬ 
cipal had been made since December 3,1929 (R. p. 25). 
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The testimony further discloses that principal 
credits of Fifteen Hundred Dollars ($1,500.00) on 
November 4, and Twenty-six Hundred Dollars 
($2,600.00) on November 17, 1930 (R. p. 26), Three 
Hundred Twenty-eight Dollars and Eighty-one Cents 
($328.81) on February 12, 1931, Three Hundred 
Eighty-four Dollars and Thirty-eight Cents ($384.38) 
on April 15, 1931, and Five Hundred Twenty-six Dol¬ 
lars and Seven Cents ($526.07) on May 29, 1931 (E. 
p. 73) were occasioned by the payment on account of 
principal of the first trust notes which were held by 
the Bank as collateral to respondent’s notes, and were 
made by the makers of said notes so held as collateral. 

It also appears from the testimony and exhibits (R. 
p. 24, 29) that during this period the bank held for 
collection for the account of Mr. Rheem the following- 
second trust notes: 

T. Linwood Williams, March 13, 1925, in the original 
principal amount of Sixty-three Hundred Dollars 
($6,300.00). Last payment made October 1, 1931, by 
the maker thereof. 

Ernest B. Lyon, dated October 1, 1928, original 
amount Three thousand five hundred and fifty dollars 
($3,550.00), last payment made May 2, 1931. 

Walter P. Boatwright, et ux, dated December 15, 
1927, original amount Six thousand Dollars ($6,000.00), 
last payment August 6, 1931. 

An examination of the record (R. p. 29) in refer¬ 
ence to these transactions reveals that on November 30 , 
1930 , the date fixed for the beginning of the four 
months period, the following situation existed in re¬ 
spect to Rheem’s obligations to the bank: 
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Liabilities 


Securities 

1 

$8,^75.00 

4,(300.00 

Note in collateral form 
Note of Harry Ward- 
man, endorsed by re¬ 
spondent 

$8,950.00 

Hunt first trust notes 
Iiowenstein first trust 
notes 

2,500.00 

Kite first trust note 
Balance Williams sec¬ 
ond trust note 
Balance Lyons 2d tr. 
note 

Balance Boatwright 2d 
tr. note 

10,000.00 

1,7S3.1S 

3, ]L49.89 

| 

4, f00.26 

1 

Total Liabilities 

$11,450.00 

Total Securities 

$32,^68.33 


By the terms of the collateral note all of thes4 se¬ 
curities including the second trust notes held for col¬ 
lection could have been applied to the liquidation of 
any indebtedness then or thereafter existing. At that 
time it therefore appears that the ratio of security to 
obligation was approximately 2.8 to 1. 

It was further testified (R. p. 29) that all securities 
received by the bank were received prior to Octobeij 10, 
1930, and (R. p. 29) that no additional collateral yas 
given during the four months period in question. 

The following payments on account of interest ffom 
the first day of October, 1930, were testified to (R. pp. 
73-74): * | 

I 

$197.93, being check of Rheem on October 6, 1^)30, 
applied as interest on the collateral note 
(R. pp. 73-74). | 

$159.71, applied as interest on collateral note Janu¬ 
ary 5, 1931, and paid by check on another 
bank. 

$37.50, being check on another bank, paid Novem¬ 
ber 10, 1930, on the demand note. 

$37.92, beng check of Rheem on February 12, 1931, 
paid on the demand note. 

Attention is also directed to the testimony of respon¬ 
dent (R. p. 96) that all payments of interest on 
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mand note on which he was endorser were refunded to 
him by Wardman, the maker. 

Counsel, although the testimony does not disclose 
directly that said payments were made by respondent, 
will assume the same for the purpose of this argument, 
and vet state without fear of legal contradiction that 
such payments do not constitute preferences to said 
bank within the meaning of the applicable sections of 
the bankruptcy act. The bank’s right to receive such 
payments of interest and credits to principal received 
from collateral payments, as well as the respondent’s 
right to give or permit the same without their being- 
preferences is bottomed upon two (2) principles of law. 

1. The principle that payment of a secured creditor 
whose security exceeds the amount of the liabilitv of 
the alleged bankrupt does not constitute a preference, 
on the theory that a diminution of the bankrupt’s es¬ 
tate is necessary to effect the same. 

•m 

2. The bank’s right to a set-off of its obligation to 
respondent as a depositor against the obligations due 
it from the respondent. 

These propositions will be taken up in order: 

1. By the terms of the collateral note above re- 
ferred to, the original of which was given April 7, 
1930, and the collateral under which was deposited as 
of that date, for a present consideration and long- 
anterior to the four months period, the bank was au¬ 
thorized to apply the collaterals thereunder to any 
past, existing or future indebtedness of the respon¬ 
dent to the bank, and the collaterals pledged there¬ 
under by the terms thereof, in addition to the specific 
security designated in said note included any items 
deposited for collection for the respondent’s benefit, 
namely, the three second trust notes above set out. 
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This security which the bank held far exceeded the 
obligations of the respondent at any time to the bank. 
Consequently, if the respondent paid, from his per¬ 
sonal funds or otherwise, interest or curtails upon his 
principal obligations to the bank, said payments did 
not serve to diminish his estate but resulted in a cor¬ 
respondingly increased equity to his estate in th^ pro 
lanto discharge of the security hypothecated, and this 
is so whether the interest payments were made on ac¬ 
count of the specifically secured note or on account of 
the demand loan, since the collateral pledged under 
the former stood as a general collateral for an^ in¬ 
debtedness of the respondent. 

I 

I 

“The preferential transfer must result iij the 
depletion of the debtor’s estate, so as to leav^ the 
other creditors without property out of \^hich 
their claims may be paid. If there is no depletion 
of the estate, the creditors cannot complain.’!’ 

Collier, 13tli Ed., p. 140. 

“There can be no preferential transfer without 
a depletion of the bankrupt’s estate * * *. £.s a 
corollary to the proposition that only transfers 
which diminish the estate of the bankrupt are 
preferential, it may be stated that preference 
arises only in the case of antecedent debts. H 

Collier, 13th Ed., pp. 1276-1277. 

Tiffany v. Boatmans Savings Institution, 18 
Wall. 375. | 

“Neither the terms nor policy of the Bankrupt 
Act are violated if these collaterals be taken at 
the time the debt is incurred. His estate isi not 
impaired or diminished in consequence, as he gets 
a present equivalent for the securities he pledges 
for the repayment of the money borrowed. Npr in 
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doing this does lie prefer one creditor over an¬ 
other, which it is one of the great objects of the 
Bankrupt Law to prevent. The preference at 
which this law is directed can only arise in case 
of an antecedent debt. To secure such a debt 
would be a fraud on the act, as it would work an 
unequal distribution of the bankrupt’s property, 
and, therefore, the debtor and creditor are alike 
prohibited from giving or receiving any security 
whatever for a debt already incurred if the credi¬ 
tor had good reason to believe the debtor to be 
insolvent. But the giving securities when the 
debt is created is not within the law, and if the 
transaction be free from fraud in fact, the party 

who loans the money can retain them until the 

* 

debt is paid.” 

Newport Bank v. Herkimer Bank, 225 U. S. 178, 
184. 

4 4 But, unless the creditor takes by virtue of a 
disposition by the insolvent debtor of his property 
for the creditor’s benefit, so that the estate of the 
debtor is therebv diminished, the creditor cannot 
be charged with receiving a preference by trans¬ 
fer. Western Tie and Timber Co. v. Brown, 196 
U. S. 502, 509; Rector v. City Deposit Bank, 200 
U. S. 405, 419; ‘These transfers of property, 
amounting to preferences, contemplate the par¬ 
ties with the bankrupt’s property for the benefit 
of the creditor and the consequent diminution of 
the bankrupt’s estate.’ N. Y. County Bank v. 
Massey, 192 U. S. 138, 147.” 

The Bank received all of its security at a time long 
prior to the four months period in exchange for its 
extension of credit to the respondent. If there had 
been default either in principal payments due on any 
of the respondent’s obligations, or on the interest 
falling due thereon it was in the power of the bank, by 
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virtue of the collateral agreement, to foreclose upon 
the collateral and sell the same for the purpose of 
making good to it the principal and interest on any of 
respondent’s obligations. Consequently, the payfment 
of interest by respondent was a payment for whicja the 
bank had more than ample security. The situation is 
precisely similar to the payment of principal or inter¬ 
est upon a note secured by deed of trust upon real 
estate. Surely such a payment would not be a prefer¬ 
ence in that it would not diminish the alleged bank¬ 
rupt’s estate, because if said payment were not rpade 
the holder of the notes could enforce and make good 
the same out of the real estate. 

Israel v. Woodruff, 4 A. B. R. N. S. 908, 299 Fed. 
454, (C. C. A. 2d 1924), was a case in which the trus¬ 
tee in bankruptcy sought to recover from defendants 
alleged preferential payments made prior to bank¬ 
ruptcy. The bankrupt had pledged three boat loa^s of 
potatoes to the defendant as collateral security fpr a 
loan. The defendant permitted the bankrupt to have 
possession of the same under an agreement that it was 
to sell them for defendant’s account and remit the pro¬ 
ceeds. It was held that the bankrupt held as trustee 
for the defendant, and that it was presumed that pay¬ 
ments made to the defendant by the bankrupt within 
four months of the bankruptcy were made from the 
proceeds of the pledged property, and did not consti¬ 
tute a preference. 

So In the Matter of Russell Company, 1 A. B. R. 
N. S. 255, 260; 291 Fed. 809 (U. S. D. C. Mass. 1923), 
it was held that no preference was given where a credi¬ 
tor held sardines pledged to secure loans bearing in¬ 
terest at the rate of one and one-half per cent [per 
month, and the creditor billed to the bankrupt bach 
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month the interest ancl charges thereon, and the bank¬ 
rupt made payments on the tenth of the month during 
which the statement was received, and the value of the 
collateral at then current market prices exceeded the 
amount of the indebtedness when these payments were 
made. The interest and charges during the month of 
February amounted to $347.76, and were paid March 
31, 1921. The interest and charges accrued during the 
month of March, 1921, were $312.03, and were paid 
April 18, 1921. The bills for interest and charges dur¬ 
ing May and June were not paid. The value of the 
collateral at then current market prices exceeded the 
amount of the indebtedness when these payments were 
made. It was held: 

“The payment referred to in subparagraph 
“F” to the Finance & Guaranty Company cannot 
be deemed preferential because of the finding that 
the security held bv the creditor exceeded the 
amount of the indebtedness secured/ ’ 

The right of a bank to apply other collaterals to ex¬ 
isting indebtedness under the power contained in a col¬ 
lateral note such as the Federal-American National 
Bank and Trust Company of Washington held in the 
present case is decided in American Bank and Trust 
Company , petitioner, v. John D. Morris, Trustee , 9 
A. B. E. 169,16 Fed. (2) 845, (C. C. A. 5th 1927), where 
the court says: 

“If it be conceded that under the law of Louisi¬ 
ana it is necessary that a depositor enter into an 
agreement to that effect before a bank may ap¬ 
propriate liis deposits to the payment of his loans, 
which some of the decisions seem to indicate, there 
is nothing in the law that would prevent him from 
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agreeing, in advance, at the time of negotiating a 
loan, that it be secured by money then on deposit, 
or to be deposited in the future, nor from\ also 
agreeing that any collateral then pledged to the 
bank should also be pledged to secure the addi¬ 
tional loan. In this case the stipulation contained 
in the notes, as above set out, constitute suifii an 
agreement.’’ (Italics ours.) 

2. Under the theory that the bank has a right jo set 
off its obligations to respondent as a deposit a 
the obligations due it from the respondent, no p 
ence resulted from the payment of interest on any of 
respondent’s obligations. 

Section 68-a of the National Bankruptcy Actj pro¬ 
vides as follows: 

i 

“In all cases of mutual debts or mutual credits 
between the estate of a bankrupt and a creditor 
the account shall be stated and one debt shrill be 
set off against the other, and the balance only shall 
be allowed or paid.” 

In the Matter of Harris, 2 A. B. R. N. S. 67^, 297 
Fed. 628, (D. C. Mass. 1924), the following appears 
from the opinion of the court: 

“The real question upon which this case jurns 
is whether the deposits appropriated by thejbank 
constituted a transfer made by the alleged bank¬ 
rupt with the intent to prefer it over other credi¬ 
tors. As to the $5,325.00 which represented the 
proceeds of an account assigned to the bank prior 
to the four month period, these proceeds belong 
to the bank by virtue of the assignment, and the 
deposit of that amount in the Boylston National 
Bank could not be said to constitute an act of 
bankruptcy. ’ ’ 
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In Studley v. Boylston Bank, 229 U. S., 523, the de¬ 
fendant was indebted to the bankrupt as a depositor 
in the sum of Fifty-four thousand dollars ($54,000.00). 
The bankrupt on the other hand was indebted to the 
bank in the sum of Twenty-five thousand dollars 
($25,000.00) on notes maturing at various dates, and 
upon the various maturities of said notes, all within 
the four months period, the bankrupt drew its check 
upon the bank and paid off the notes. It was sought 
to recover these payments from the bank on the ground 
that they were preferential. The Supreme Court of 
the United States, however, in deciding for the defen¬ 
dant, went on to say as follows: 

“ These were mutual debts and if on the date the 
first note became due, the Collver Company (bank¬ 
rupt) had failed to pay it, the bank could have en¬ 
forced its banker’s lien or its right of set-off by 
applying $5,000.00 of the deposits in payment of 
the note which matured that day, and so on as 
each of the other notes became due. It cannot 
have been illegal for the parties on September 
12th, 20th and 30th and October 3rd and 14th to 
do what the law would have required the trustee 
to do in stating the account after the petition 
was filed on December 16,1910. No money passed 
in either instance; and whether the checks for 
$5,000.00 were paid or notes for $5,000.00 were 
charged, was, in either event, a book entry equiva¬ 
lent to the voluntary exercise by the parties of the 
right of set-off.’’ 

In Jandrew v. The Guaranty State Bank, 2 A. B. R. 
N. S. 252, 294 Fed. 530 (C. C. A. 5th 1923), plaintiff, 
trustee, sought to recover from the defendant bank 
the sum of $1,851.00 which was transferred to the de¬ 
fendant by a check drawn on it by the bankrupt imme- 



diately before the petition was filed, to pay notes due 
by the bankrupt to the defendant. The court in hold¬ 
ing such a payment by the bankrupt not to constitute 
a preference, declared: 

“A preferential payment is one that gives to 
the creditor paid something he would not have 
obtained through bankruptcy proceedings, aid 
that would have been ratably distributed amoig 
all creditors of the same class, if bankruptcy had 
intervened. The payment of a note by check on 
a deposit of the maker has no such effect. Tie 
bankruptcy act itself would do what the parties 
voluntarily did had they omitted to do it. What 
the payment of the check transferred to the baik 
it would have obtained as against other creditors 
of the same class upon the filing of the petition, 
through the obligation of the trustee to apply the 
deposit to the payment of the notes in stating tie 
account between the bank and the bankrupt. Tie 
payment of the check could have no effect to gi^e 
the bank a greater percentage of its debt thhn 
other creditors of its class, since it would receive 
through payment by check only what the baijk- 
ruptcy act would give it, though no such payment 
had been made to it. As the payment of a cheek 
was not a preferential payment, but merely a vol¬ 
untary accomplishment of an off-set which w^s 
provided for by the bankruptcy act in the absence 
of voluntary action, we see no reason for disal¬ 
lowing the off-set because the parties anticipated 
the action of the law, even though the bankrupt 
was then insolvent within the knowledge of tie 
bank. ’’ 

i 

Assuming then, that the payments of interest on 
both the collateral and demand notes were made by 
the respondent from his personal checking account on 
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deposit at the Federal-American National Bank and 
Trust Company of Washington, yet if the bank, with¬ 
out such payment voluntarily on the part of Rlieem, 
could have applied his then deposit to the payment of 
said interest, it cannot be seen how such voluntary 
payment on the part of respondent constituted a pref¬ 
erence under the authorities above cited. 

Consequently, neither on the theory that the securi¬ 
ties held bv the bank were collateral for the entire 
amount of respondent’s obligation, and any payments 
by him on account of the principal and interest thereon 
would not operate to create a preference and diminish 
his estate, nor on the theory of the bank’s right to 
charge as against his personal funds deposits from 
which interest payments were made by him, can a pref¬ 
erence be said to have resulted throughout. 

The Court Erred in Admitting Evidence of Other Al¬ 
leged Preferences. 

Counsel for petitioners urge with a subtlety, the pur¬ 
pose of which must be obvious to the Court, that an 
adjudication may be taken upon the preferences al¬ 
leged to have been proven at the trial but not alleged 
either in the original or amended petition, or sought to 
he introduced by formal amendment to the petition> 
before, after or during the trial. 

The attention of the lower Court was not directed 
to any of these so-called preferences, and any which 
the testimony might indicate, had been created more 
than four months prior to their being shown, or re¬ 
ferred to, namely, the time of the trial. 

That counsel for the petitioners insincerely and im¬ 
properly introduced evidence relating to other prefer¬ 
ences than that alleged to have been given the Federal- 
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American National Bank and Trust Company is s)iown 
by the following occurrences in the record: j 

After having sought formally by motion to ahiend 
the amended petition (R. p. 14) to add an additional 
act of bankruptcy, and the court having refused id rule 
upon the same (R. p. 21), they withdrew it without 
prejudice to the right to renew. This motion was i\ever 
renewed. In respect to alleged payments made tb the 
Riggs National Bank, counsel for the petitioners stated 
the ultimate purpose of this testimony was for the pur¬ 
pose of showing a preference (R. p. 32) and the cburt 
sustained respondent’s objection on the ground [that 
the offer was beyond the scope of the pleading. Where¬ 
upon counsel for petitioners stated the offer was jalso 
made for the purpose of showing respondent’s insol¬ 
vency and upon that offer the court received the evi¬ 
dence (R. pp. 32-33). | 

In respect to the transactions with the Washington 
Loan and Trust Company the court sustained an ob¬ 
jection of the respondent to the admission of this Evi¬ 
dence for the purpose of showing a preference (R|. p. 
36) and subsequently on the representation of counsel 
for petitioners that the transaction would show assets 
and liabilities admitted the same (R. p. 38). 

The same offer and representation on the part of 
counsel for the petitioners and the action of the cojurt 
in respect thereto occurs at Record, page 41 in regard 
to transactions with the Security Savings and Com¬ 
mercial Bank, and again in respect to the Washington 
Loan and Trust Company at Record, page 59. On 
Record, page 92, the objection and exception to {he 
admission of payments made by the respondent on 
various personal accounts with department and haber¬ 
dashery stores occurs. 
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Although petitioners were permitted to introduce 
evidence relating to preferences other than to the Fed¬ 
eral-American National Bank and Trust Company on 
the representation that such testimony was solely for 
the purpose of showing respondent’s solvency or in¬ 
solvency, and the court had sustained objections made 
to the testimony as going to show other preferences, 
counsel for the petitioners at the close of the testi¬ 
mony urged the court to find from evidence which they 
were permitted to introduce upon the representation 
that it was only upon the issue of solvency, acts of 
bankruptcy upon ivhicli to sustain an adjudication. 
The character of that representation is thus clearly 
demonstrated. 

Whether the court so found, it is impossible to say 
because of its refusal to make a finding of fact and to 
state its conclusions of law. (R. pp. 15, 115.) 

While urged by counsel for respondent to embody 
the preferences which they relied upon in a formal 
amendment, specifying the acts of bankruptcy, and to 
have the court rule upon the propriety of such an 
amendment, counsel for petitioners took refuge with 
an almost casuistical ingenuity in arguing to the court, 
under the authority of two cases, hereinafter discussed, 
that the court should determine what, if any, prefer¬ 
ences were shown bv the testimonv and of its own 

1 • • " 

motion treat the petition as amended upon its find¬ 
ings, and base an adjudication thereon. They assumed 
that the lower court was as anxious to adjudicate the 
respondent a bankrupt as they were anxious to have 
him so adjudicated. 

Petitioners well knew that if they should specify the 
alleged preferences and attempt to introduce them by 
way of a formal amendment to the petition, the Court, 


I 
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under unanimous authority, would have been com¬ 
pelled to refuse them this privilege. Yet by some trick 
of legal legerdemain they called upon the lower court 
of its own motion to do what they were unwilling and 
could not do themselves. 

In support of their ingenious contention counsel for 
the petitioners in the court below relied upoij two 
cases: 


In re Lange, 97 Fed. 197, 3 A. B. R. 213, (U. S. 
D. C. N. Y. 1899), i 

and 

In re Miller, 104 Fed. 764, 5 A. B. R. 140, (ju. S. 
D. C. N. Y. 1900), 

which hold that an adjudication may be had up<jn an 
act of bankruptcy not specified in the petition Adhere 
the evidence ])roving such act comes from the alleged 
bankrupt on the trial, and it appears that the alleged 
bankrupt was not surprised. j 

At the outset it should be observed that both of these 
cases are opinions of a District Court, the last of AVhich 
AA r as handed doAvn over thirty vears ago. It likewise 


appears that the holding upon Avhich petitioners Relied 
was purely obiter dicta on the part of the court in each 
case, since the court had found in a previous part of 


its opinion that the act of bankruptcy specified iiji the 


petition had been proved as alleged, and of itself A\tauld 
constitute the basis of an adjudication. 

The course of these decisions has been assiduously 
folloAved and noAvhere throughout the subsequent body 
of Federal Bankruptcy proceedings to date, has either 
of these cases ever been cited Avith approval upon the 
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point here discussed, with the exception that the Lange 
case was cited in a Special Master’s opinion reported 
in connection with a decision of a District Court in the 
case of Re Elmira Steel Company, 5 A. B. R. 484, 109 
Fed. 456, as supporting the right to conform the plead¬ 
ing to the proof of residence, which did not go to the 
cause of action. 

Hark vs. C. M. Allen Co., 17 A. B. R. 3, 146 Fed. 665, 
(C. C. A. 3d 1906), relied on by petitioners, was a case 
in which the original petition alleged that the act of 
bankruptcy consisted of a conveyance in defraud of 
creditors, and on the trial a judgment of adjudication 
was taken. A new trial, however, was granted on the 
ground that the evidence would not support a convey¬ 
ance in defraud of creditors, and thereafter a motion 
was made to amend the petition to characterize the 
same act as a preference. The upper court held that 
this amendment was permissible. 

However, no new act of bankruptcy was alleged and 

the only effect of the amendment was to characterize 

the physical facts previously set forth in another light 

and to charge the legal effect of them as a preference, 

and not as a convevance in defraud of creditors. No 

* 

new act of bankruptcy was sought to be introduced 
and as the court says: 

“The act of bankruptcy alleged in the amend- 
mend was not a new act of bankruptcy but was the 
same act of the defendants as set forth in the orig¬ 
inal petition, differently characterized.” 

It is further confidently asserted that there exist no 
other eases either in the District or Circuit Courts of 
Appeal which have laid down or approved in like cir- 
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cumstances the principle here contended for by the 
petitioners. 

Chicago Motor Vehicle Co. v. American Oak Leather 
Co ., 15 A. B. R. 804, 141 Fed. 520 (C. C. A. 7th 1905), 
a case cited by petitioners below, discloses the foliow¬ 
ing’ circumstances, and completely supports respon¬ 
dent’s position: 

The involuntary petition in bankruptcy filed in fhat 
case specified three instances of alleged preference 
within the four months period, and further avei'red 
that other preferences were given within such time, 
4 ‘to certain of its creditors, whose names are at present 
unknown, to the amount of at least $500. ’ ’. 

The bankrupt filed its answer denying insolvency 
and the commission of the acts of bankruptcy alleged, 
and having waived a jury trial, the matter w 
ferred to the referee as special master to take 
mony and make findings. 

The special master found certain acts of preference 
which had not been specifically mentioned in the peti¬ 
tion and made no findings upon any of the preferences 
so specified, and recommended an adjudication. 

The case was heard before the District Court oif ex¬ 
ceptions to the special master’s report and affirmed. 
The Circuit Court of Appeals affirmed the District 
Court, and in so doing made the following significant 
statement in respect to the acts of bankruptcy not al¬ 
leged, but proven by the testimony: 

“It is true that the original petition was defec¬ 
tive in the allegation of other acts of bankruptcy 
than those specifically described. On objection 
raised before answer, or in the course of hearing, 
under the well recognized practice, the District 
Court would either have required specification of 
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any further acts, by luay of amendment, as a con¬ 
dition precedent to the introduction of proof, or 
stricken out the general averments.” (Italics 
ours.) 

The court found, however, that the alleged bankrupt 
had proceeded upon the hearing without an objection, 
even before the referee, which raised this question: 

4 ‘The answer was received, and the examina¬ 
tion proceeded, with much cumulative testimony 
introduced tending to prove preferential trans¬ 
fers within the four months to numerous persons 
not named in the petition, and it does not appear 
that the want of sufficient allegations in the peti¬ 
tion icas expressly called to attention at any stage , 
nor was the above mentioned form of objection 
reneived, and no motion appears to strike out tes¬ 
timony for such cause” (Italics ours) 

In the instant case, however, the defect in the al¬ 
legations of paragraph five (5) of the amended peti¬ 
tion was continually called to the attention of the 
court, first by motion to dismiss (R. p. 11), second by 
continuous and repeated objection to the introduction 
of testimony relating to preferences other than those 
alleged to have been given the Federal-American Na¬ 
tional Bank and Trust Company of Washington (R. 
pp. 31, 32, 33, 35, 37, 38, 41, 92), and third, by motion 
to strike out all testimony relating to other alleged 
preferences than those alleged to have been given said 
Bank (R. pp. 15, 115). 

It is a well recognized principle of general law that 
where the evidence offered has been promptly objected 
to on the ground that such evidence is inadmissible un¬ 
der the allegations of the pleading, a motion to amend 
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after the admission of the evidence so as to confjorm 
to the proof should not be granted, and if under &ucli 
circumstances it is granted, it is an abuse of discre¬ 
tion. i 

Molloy v. Briarcliffe Manor, 217 X. Y. 577,! 112 
N. E. 429. 

Guerin v. St. Paul F. & M. Ins. Co., 44 MinnL 20, 
46 N. W. 138. 

On the other hand, there is an almost unanimity of 
support in both the district courts and in the Circuit 
Courts of Appeal of not less than five circuits fori the 
proposition that an amendment which seeks to set up 
new or additional acts of bankruptcy not referable to 
or identifiable from the original petition in bankruptcy 
mav not be allowed where said acts sought to be in- 
troduced by amendment have occurred prior to four 
months before the attempted introduction of the 
amendment. 

Matter of Lewis Shoe Co., 38 A. B. R. 134, 235 Fed. 
1017 (D. C. Mass. 1918), was a case in which the court 
stated: 

I 

i 

“A former petition to amend, which sought to 
add to the original petition a similarly unspecific 
and indefinite allegation of a preferential trans¬ 
fer, was denied May 4, 1908. The same disposi¬ 
tion must be made of the present request. If \he 
petitioners, after their original petition, contain¬ 
ing no such allegation, has been on file for so\?ne 
iveeks, are unable to state when the transfer they 
now desire to rely on was made, or to whom, or 
what the property was, the inference is strong that 
they are proceeding upon conjecture or suspicion 
alone. No reasons for a belief that what they al¬ 
lege is true are set forth, nor any reasons for the 
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fact that they are unable to be specific in their 
allegations if what they allege is true. The al¬ 
leged bankrupt ought not to be compelled to meet 
allegations made upon the mere anticipation that 
something of the kind may perhaps be disclosed 
in the course of the hearing now ordered before 
the referee. The reference was not for the pur¬ 
pose of finding out whether some act of bank¬ 
ruptcy may not have been committed, but to give 
the petitioning creditors the opportunity to prove, 
if they can, that a certain definite act of bank¬ 
ruptcy has been committed. 

It is true that petitions charging acts of bank¬ 
ruptcy in terms no more specific and definite than 
these are sometimes filed, and if no objection is 
raised, are sometimes acted upon by the court. 
Against objection, however, the bankrupt cannot 
be required to answer such allegations. In re 
Cliffe (D. C. Pa.) 2 Am. B. R. 317, 94 Fed. 354; 
In re Nelson (D. C. Wis.) 1 Am. B. R. 63, 98 Fed. 
76; In re Pure Milk Co. (D. C. Ala.) 18 Am. B. R. 
735, 154 Fed. 682. Their introduction into these 
proceedings at the present stage cannot be per¬ 
mitted. 

The second allegation sought to be added to the 
petition is that $50.00 was preferentially trans¬ 
ferred by the bankrupt to William M. Staples of 
Weymouth on February 28, 1908. This is specific 
enough, and the allegation might be allowed as an 
amendment but for the fact that February 28 , 
1908 , is more than four months before the appli¬ 
cation to set it up in these proceedings is made, 
though less than four months before the filing of 
the original petition. Under these circumstances , 
the amendment cannot be allowed. In re Half 
(C. C. A. 2d Cir.), 13 Am. B. R. 362, 136 Fed. 78, 
80, 68 C. C. A. 646, and the authorities there cited; 
In re Pure Milk Company (D. C. Wis.) 18 Am 
B. R. 735, 154 Fed. 682.” (Italics ours.) 




In the Matter of Bloomberg, 253 Fed. 94, 42 A. B. R. 
115, 117 (D. C. Mass. 1918), the court says: | 

“On October 7, 1915, the petitioners amended 
their petition by setting out additional ac1[s of 
bankruptcy consisting of certain payments of 
twenty-five per cent made to creditors under the 
settlement arrangement, alleging them to be pref¬ 
erential transfers. On August 28, 1916, a motion 
to amend was filed by the petitioners alleging a 
fraudulent preferential transfer of a leasp to 
Sandler on May 27, 1915. If objection had been 
made, this motion would not have been allowed. 
(In re Forbes, D. C. Mass. 1917, August 16, 1916). 
No objection being made, it was allowed as of 
course.’ ’ 

I 

In the Matter of Archie Lewis, et at., 12 A. Is. R. 
(N. S.) 428, 28 Fed. (2d) 293, D. C. Cal. 1928, the 
original involuntary petition filed January 12 , 1928 , 
attempted to allege a general assignment for the bene¬ 
fit of creditors in the words of the statute as thb act 
of bankruptcy relied on. j 

An amendment filed August IS, 1928 , attempted to 
particularize the transaction. 

The court held that the allowance of such amend¬ 
ment was improper; that it did not relate back tp the 
time of the filing of the original petition, and thaf the 
act complained of therefore took place more than four 
months before the filing thereof, and so holding the 
court declared: 

“It has been declared in a number of cases jthat 
where the original petition in bankruptcy fails to 
allege any act within the bankruptcy law as evi¬ 
dencing insolvency, an amended petition iiled 
more than four months subsequent to the dat£ of 
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the filing* of the original petition cannot be made 
to relate back so as to save the case from a plea 
that the cause asserted is barred. The Circuit 
Court of Appeals in the Second Circuit lias con¬ 
sistently adhered to that rule, as will appear by 
an examination of the case of In re Fuller (C. C. 
A. 2d Cir.), 8 Am. B. R. (N. S. 848, 15 F. (2d) 
294. Such ruling, in its general application, an¬ 
swers to the established practice of most juris¬ 
dictions of this country which forbids the bring- 
mg in by amendment to a complaint of an entirely 
new and distinct cause of action from that de¬ 
clared upon in the original complaint. Where 
such an amendment is allowed, the general rule 
is that the statute of limitations runs to the date 
of the filing of the amendment. Under the Na¬ 
tional Bankruptcy Law, the acts showing insol¬ 
vency must have been committed within four 
months prior to the date of the filing of an in¬ 
voluntary petition. Hence, where there are in¬ 
cluded in an amendment to a petition new and 
distinct acts not covered by or referred to in the 
original petition, a motion to dismiss such new 
causes as being out of time is proper. In the 
case of Armour & Co. v. Miller (C. C. A. 5th Cir.) 
31 Am. B. R. 356, 209 F. 784, the court made a 
very clear statement of what appears to be a 
proper rule in the matter of amending bankruptcy 
petitions, where it said: 

‘The amendment of a petition in bankruptcy 
is permissible as in the case of pleadings in 
other actions. And it is true that, when an 
amendment is properly allowed and is for the 
same cause of action asserted in the original 
pleading, giving greater precision to charges 
already made, and does not set up new matter 
or a new cause of action, the amended pleading 
will be regarded as a continuation of the orig¬ 
inal pleading, and will relate back so as to take 
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effect as of the date when the latter is, filed. 
Bank v. Sherman, 101 U. S. 403, 405, 25 L. Ed. 
866; Missouri, L. & T. R. Co. v. Bagley, 65 Kan. 
188, 69 Pac. 189, 3 L. R. A. (N. S.) 25$), and 
cases cited in note on page 268. This rikle is, 
of course, applied to amendments of petitions 
in bankruptcy. 

‘But the doctrine of relation back is nbt ap¬ 
plicable where the amendment sets up a new 
cause of action, or where to cause it to relate 
back would have the effect of depriving an ad¬ 
verse party of a substantial right on which no 
attack was made in the original pleading. When 
an amendment introduces a new cause of aption, 
the statute of limitations will run against it to 
the time when it is filed. Union Pacific Railway 
v. Wyler, 158 U. S. 285, * * *. i 

‘It would defeat the intention of the Bank¬ 
ruptcy Act if creditors could file a blapk or 
skeleton petition against tlieir debtor, alleging 
no act of bankruptcy, and, after a lapse of more 
than four months , amend it by filling up the 
blanks, alleging acts of bankruptcy, and have 
the amendment relate back in its effect for a 
period of over eight months to a time within 
four months before the filing of the blank peti¬ 
tion, and dissolve valid liens then existing on 
the bankrupt's property. y ” (Italics ours!.) 

Matter of Hollywood Land & Water Co., 16 A. B. R. 
N. S. 29, 41 Fed. (2d) 778, (D. C. Fla. 1930), was lieard 
on motion to dismiss amended petition in involuntary 
bankruptcy. Original petition filed August 24, 1929, 
alleging four acts of bankruptcy. To this petition a 
motion to dismiss was sustained. On February 6, JL930, 
an amended petition was filed, to which the present 
opinion is directed. The court after citing In re Pure 
Milk Co., 18 A. B. R. 735, and Hovland vs. Farjners 
State Bank, 7 A. B. R. N. S. 356, held: 
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“The amended petition does not attempt in any 
way to enlarge upon, make more precise or cor¬ 
rect, the charges of bankruptcy so deficient in the 
original petition. The amendment, so far as the 
charges one and two are concerned, creates a new 
act of bankruptcy totally different from that 
charged in the original bill, as we have heretofore 
shown, and under the authorities above cited we 
cannot hold they are related back to the original 
petition. 

********* 

I am, therefore, compelled to decide the date 
of filing the amended petition was the date upon 
which the petitioning creditors are in court for 
the purposes of bankruptcy, and that the amended 
petition does not relate back to the original peti¬ 
tion, and, therefore, the amended petition shows 
on its face the acts of bankruptcy are barred by 
the limitation statute of four months. ” 

In the Matter of Brown Commercial Car Co., 36 A. 
B. R. 45, 48, 227 Fed. 387, (C. C. A. 7th 1915), an in¬ 
voluntary petition in bankruptcy was filed. The orig¬ 
inal petition in bankruptcy filed December 19, 1913, 
alleged a preference to the First National Bank of 
Peru, Indiana, on September 15, 1913. On February 
10, 1914, an amended petition was filed, setting up two 
acts of bankruptcy in addition to that set out in the 
original petition. On March 17, 1914, a second 
amended petition was filed setting up the first men¬ 
tioned preference, the two further acts of bankruptcy 
and two new ones. On April 28, 1914, a third amended 
petition was filed setting out the names of other credi¬ 
tors preferred. 

The court held: 


I 

“If these acts occurred more than four [months 
prior to the filing of the amended petitioi^ which 
asserts them, and were charged for the first time 
on April 28, 1914, and are new and independent 
preferential acts charged by way of substitution 
for the items alleged in the original petitipn, and 
not mere enlargements and amendments! to the 
alleged acts of bankruptcy set out in petitions 
filed within the proper four months pericjd, then 
and in that case the transactions have not arisen 
within the four months period immediately pre¬ 
ceding the filing of the petition. Remington on 
Bankruptcy, sections 264, 265; Reed v. Crowley, 
1 N. B. R. 516 (Fed. Case No. 11, 644) j In re 
Leonard, 4 N. B. R. 562, (Fed. Cas. No. [8,255); 
In re Haff, 136 Fed. 78, 68 C. C. A. 646; Walker 
v. Woodside (C. C. A. 9th Cir.) 21 Am. B. R. 
132, 164 Fed. 680, 90 C. C. A. 644; In re Pu^e Milk 
Co. (D. C. Ala.) 18 Am. B. R. 735, 154 Fed, 682. 


* 


* 


* 


* 


* 


\* 


* 


Since the waiver of the second and third [alleged 
acts of bankruptcy, and under the ruld above 
stated, all acts alleged for the first time in the 
second and third amended petitions, if not Elabora¬ 
tions of or pertaining to the first alleged! act of 
bankruptcy, viz: preferential payments ito the 
First National Bank of Peru, are not properly 
pleaded. 

******* \** 

The allegation of the second amended petition 
that appellant committed an act of bankruptcy, 
in that it paid the sum of $300.00 to B. G. Kramer 
on September 20, 1913, was first made on| March 
17, 1914, or almost six months after that payment 
was made, although it was a payment in jfact to 
one Andrews, the person who was petitioners’ at¬ 
torney, and as such made oath to the origihal and 
the first and second amended petitions, and there¬ 
fore cannot urge want of notice of such payment. 
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This payment was an independent item, and can¬ 
not be held to have been included in any previous 
charge of a preferential payment. It could not , 
therefore , have been available for purposes of 
adjudication.” (Italics ours) 

Stolzenbach v. Pan-Ametican Gas Coal Co., 4 A. B. 
R. N. S. 780, 782; 295 Fed. 628, (C. C. A. 3d 1924), held 
that: 


4 4 An amendment including acts of bankruptcy 
occurring since the filing of the petition will not 
be allowed. In re McGraw (D. C. W. Va.), 43 
A. B. R. 38, 254 Fed. 442; In re Pure Milk Co. 
(D. C. Ala.) 18 A. B. R. 735, 154 Fed. 682.” 

In Hovland v. Fanners State Bank of Christine, N. 
D., 7 A. B. R. (N. S.) 356, 10 Fed. (2d) 478, (C. C. A. 
8th 1926), the original petition in bankruptcy, filed 
June 23, 1923, alleged in the language of the statute 
that the respondent had transferred his property in 
fraud of creditors, and had further transferred same 
to one of his creditors with intent to prefer the same. 

On December 3, 1923, amended petition was filed 
specifying the act of preference and naming the credi¬ 
tor alleged to have been preferred on the 24th day of 
February, 1923. The Court said: 

44 The plea in bar represents this question: Can 
a petition which alleges, under subdivisions (1) 
and (2) of Section 3 of the Bankruptcy Act, acts 
of bankruptcy in the general language of the 
statute, be amended by alleging specific acts of 
bankruptcy under those subdivisions, committed 
more than four months prior to the filing of the 
amended petition? The trial court answered the 
question in the affirmative. 

******** 
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“ Acts of bankruptcy not alleged in the original 
petition cannot be charged by amendments to such 
petition filed more than four months after the 
commission of such acts of bankruptcy. In re 
Havens (C. C. A. 2d Cir.) 42 Am. B. R. 734, 255 
F. 478, 481; In re Half (C. C. A. 2d Cir.) 13 Am. 

B. R. 362, 136 F. 78, 80; Walker v. Woodside (C. 

C. A. 9th Cir. 21 Am. B. R. 132, 164 F. 680, 685, 

In re Brown Commercial Car Co. (C. C. A. 7th 
Cir.) 36 Am. B. R. 45, 227 F. 387; 390; In re 
Pure Milk Co. (D. C. Ala.) 18 Am. B. R. 735, 154 
F. 682. ^ _ ! 

“On the other hand, if the original pleading is 
sufficiently specific to identify the cause of acton, 
however defective and imperfect it may tje, and 
it appears that the amended pleading introduces 
no new cause of action, but merely enlarges, ampli¬ 
fies or makes more definite and certain the allega¬ 
tions of the original pleading with reference to 
the same cause of action, then the amended plead¬ 
ing ought to relate back to the date of the filing of 
the original pleading. 

“Tested by the foregoing rules, the amendment 
in the instant case cannot be held to relate back 
to the original petition. While the acts of [bank¬ 
ruptcy set up in the amended pleading refer to the 
same kind and character of acts of bankruptcy 
which the original petition undertook to allege by 
employing the general language of the statute it 
is wholly impossible to tell whether or not the 
pleader had in mind the same specific adfs of 
bankruptcy. 

“It follows that neither the original nor the 
amended petition in bankruptcy was sufficient, 
and the plea in bar should have been sustained. ’ ’ 
(Italics ours.) j 

In the Matter of Fuller, 8 A. B. R. N. S. 848,15 Fed. 
(2d) 294 (C. C. A. 2d 1926), a case decided by the| Cir¬ 
cuit Court of Appeals for the District in whiclj the 
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Lange and Miller cases, supra , arose, an involuntary 
petition filed June 26, 1922, alleged: 

“That while insolvent as aforesaid, the alleged 
bankrupt transferred various moneys to various 
creditors, with intent thereby to prefer such 
creditors over their other creditors of the same 
class, the names of such preferred creditors being 
unknown to your petitioners.” 

Subsequently, one Stoneham was brought in as a 
dormant partner, and made a respondent, and filed a 
motion to dismiss on the grounds that the petition was 
insufficient as to the acts of bankruptcy. 

The District Court denied the motion on November 
13, 1925, and ordered the creditors to file a Bill of 
Particulars as to the details of the preferences. 

This proceeding is to review that order. The court 
held: 


“That the petition as it stood on June twenty- 
sixth, 1922, was insufficient both sides must agree. 
In re Nelson (D. C. Wis.) 2 Am. B. R. 556, 98 F. 
76; In re Rosenblatt (C. C. A. 2d Cir.) 28 Am. 
B. R. 401, 193 F. 638, 113 C. C. A. 506; In re 
Condon (C. C. A. 2d Cir.), 31 Am. B. R. 754, 209 
F. 800, 126 C. C. A. 524; In re Triangle S. S. Co. 
(D. C. N. Y.), 45 Am. B. R. 458, 46 Am. B. R. 109, 
267 F. 300, 303. 

The question is whether the allegation of the 
act of bankruptcy might be amended, or amplified 
by bill of particulars, for we can see no difference 
in substance between the two methods. 

It is settled that if the petition alleged a spe¬ 
cific act of bankruptcy, the sufficiency of an inde¬ 
pendent one, added by amendment, depends upon 
the period between its commission and the date of 
the amendment. (In re Haff (C. C. A. 2d Cir.), 
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13 Am. B. R. 362, 136 F. 78, 68 C. C. A. 646; In re 
Brown Commercial Car Co. (C. C. A. 7th Cir.) 
36 Am. B. R. 45, 227 Fed. 387, 142 C. C. A. 83, a 
rule going back to the act of 1867, 14 Stat. 5l|7; In 
re Craft, 6 Blatchf. 177, Fed. Cas. No. 3,317|). 

In the case at bar it is quite true that the bill 
of particulars will not introduce an independent 
act of bankruptcy, because the original petition 
specified none, and therefore the doctrine 6f In 
re Haff will not apply. On the other hand, the 
language of the original petition is such as r^akes 
it in the nature of things impossible to i 
any preference which may be laid in the 
particulars as among those originally alleged • 
How is Stoneham to know whether the particu¬ 
lar payments with which he will be charged were 
among those ( various moneys to various credi¬ 
tors,’ of which the petition spoke? And, if he 
cannot, how can he avail himself of the statute, 
which protects him from any preference not com¬ 
plained of within four months of its payment? 

A petitioning creditor must show that he has 
challenged the act of bankruptcy in season, and it 
is impossible to know whether he has, until he 
identifies what act he means . To allow him ip say 
that those which he subsequently selects are 
those which he originally intended is either to 
compel the bankrupt to accept his word, or to try 
out as an issue the unexpressed meaning of his 
pleading, legally a monstrosity . Nor is this inere- 
ly a matter of form; the statute condonps all 
preferences after four months, and the petition¬ 
ing creditor may not by equivocation imperil a 
right so secured.” (Italics ours.) 

I 

In view of the decisions above cited, it is most earn¬ 
estly and respectfully contended that the cases upon 
which petitioners rely in support of their uniqub pro¬ 
position, having been handed down more than thirty 
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years ago, being decisions of District Courts and em¬ 
bodying the principles contended for by petitioners 
purely and merely by way of obiter, cannot stand. It 

is intolerable to suppose that an adjudication may be 
based upon testimony of preferences occurring at the 
trial, where if petitioners before trial or even during 
the course thereof had sought to amend their pleading 
to allege such acts, these amendments must have been 
refused. 

By what process of reasoning, legal or otherwise, 
could petitioners have sincerely asked the lower court 
to base an adjudication upon alleged preferences 
shown bv the testimony for the first time, which the 
court itself was asked to pick out and ascertain, where 
the petitioners themselves, if they desired to specify 
the alleged preferences, and to introduce them by way 
of amendment would have been powerless so to do 
under the overwhelming force of the decisions above 
cited? What petitioners themselves cannot do, they 
cannot ask the court to do for them. 

The decisions above set out are totally and com- 
pletely inconsistent with the principle urged by peti¬ 
tioners, where, as in the present case, the new, and 
previously unspecified and unidentifiable, alleged acts 
of bankruptcy, whether appearing by way of amend¬ 
ment, or by testimony of the alleged bankrupt, are for 
the first time elucidated more than four months after 
the filing of the petition upon which adjudication is 
sought. 
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Assuming that Evidence of Transactions Other I Than 
With the Federal-American National Bank and 
Trust Company Was Admissible, no Preferences 
to Others Were Shown. 

In respect to the Riggs National Bank , the argument 

made above, concerning the Federal-America^ Na- 
• 

tionai Bank and Trust Company, is applicable. The 
Riggs Bank held as collateral to the individual obli¬ 
gations of respondent, several of which were repre¬ 
sented by notes in collateral form (R. p. 30), of a! sim¬ 
ilar nature to the obligations held by the Federal- 
American National Bank and Trust Company, a note 
for $23,000.00 secured by a first deed of trust, as well 
as some additional collateral (R. p. 34), and cash on 
deposit, all of which was largely in excess of respon¬ 
dent’s personal indebtedness of $7500.00. j 

The Washington Loan and Trust Company was tes¬ 
tamentary trustee of the estate of Clarence B. Rfieem 
(R. p. 35). Among the assets of that estate were cer¬ 
tain promissory notes secured on real estate totaling 
an amount of $162,150.00 (R. p. 59). 

I 

These notes were reported to the bank some time 
prior to January 13, 1931, as having been released (R. 
p. 60), and in lieu thereof, there was delivered by 
Swartzell, Rheem & Hensev Co. a series of notes of 
like amount secured upon the Shoreham Hotel, under 
authorization of a letter dated January 15,1931, signed 
by Eulalie Rheem Rowe, and Edmund D. Rheem (R. 
pp. 60-61). Thereafter, upon request of the trustees 
in bankruptcy of Swartzell, Rheem & Hensev Co., the 
Shoreham notes were returned by the Washington 
Loan and Trust Company to the estate of Swartzell, 
Rheem & Hensey (R. p. 61), and that bank still had in 
its possession the notes which were originally in the 
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trust account (R. p. 61), and had proved its claim in 
bankruptcy against the firm of Swartzell, Rheem & 
Hensev Co., and did not know what percentage of divi¬ 
dend could be expected from that estate (R. p. 62). 

That under these facts a preference by respondent 
to the Washington Loan and Trust Company was not 
shown is obvious. The bank did not part with the pos¬ 
session of the notes, originally held by it; the substi¬ 
tuted notes were not alleged or shown to be the prop¬ 
erty of respondent, and consequently, there could have 
been no depletion of his estate, and the net result of 
the transaction was to leave the status of the Washing¬ 
ton Loan and Trust Company as testamentary trustee, 
precisely the same as it had been after the release of 
the original note. 

It was sought to show in respect to the Security Sav¬ 
ings &' Commercial Bank (R. p. 39) that on the 24th 
day of October, 1930, there had been a curtail of 
$1,060.00 on account of principal and interest on re¬ 
spondent's note of $4,060.00. It was shown, however, 
that the original loan, of which the present note repre¬ 
sented a curtail, was made to respondent individually 
for the accommodation of Swartzell, Rheem & Hensev 
Co., and was deposited to their credit (R. p. 42). How¬ 
ever, the production of the original check for $1,060.00, 
representing the payment attempted to be shown as a 
preference, and. the entries from the cash book of 
Swartzell, Rheem & Hensey Co. (R. pp. 53-54), dis- 
closed that said payment was not made from the funds 
of the respondent, but by a check on the account of 
Swartzell, Rheem & Hensey Co., a corporation. And 
again, the fact that this payment was not made out of 
respondent's personal funds was corroborated by the 
testimony of the witness, McKee (R. p. 58). 
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The above transaction likewise cannot be said in aity 
wise to constitute a preference because, 

(a) The payment was not made from respondents 
funds and consequently did not deplete his estate; and, 

(b) The payment having been made on the 24th d^y 
of October, 1930, and the amended petition havilig 
been filed March 30, 1931, more than four months had 
elapsed since the date of the transaction. 

In respect to various payments made in January, 
1931, for life insurance, school bills, coal bills and vari¬ 
ous Christmas bills, incurred at possibly Woodward, & 
Lothrop’s, Goldheim’s, Brooks Brothers, Finchley’s 
and Caskell & Caskell, the following should be borne 
in mind: I 

i 

That respondent had no knowledge that claims si(ch 
as formed the basis of the present petition would be 
made against him (R. p. Ill) and that the amouhts 
involved were trivial and for ordinary household and 
living expenses, and it would be indeed difficult to siiell 
out an intent to prefer these few inconsequential credi¬ 
tors, particularly in view of respondent’s other ^nd 
greater obligations. j 

The authorities support the contention that wh^re 
the amounts paid are not substantial, and are mhde 
for current living expenses, they do not constitute 
preferences: | 

i 

i 

“There can be no question that a payment of 
money by an insolvent is a transfer of property 
within the meaning of this subsection, although 
insubstantial payments of small amounts may be 
made under circumstances which would not (Con¬ 
stitute them preferential so as to make them 4cts 
of bankruptcy.” 

Collier (13th Ed.) 139. I 
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“The size of the payment makes no difference 
if the requisite intent existed, but it does make a 
difference in determining whether or not the intent 
did exist. ’ ’ 

In re Perlhefter , 25 A. B. R. 576, 580, 177 Fed. 
299, (D. C. N. Y. 1910). 

“If the bankrupt did not know of an alleged 
claim against him when he made payments to his 
onlv other creditors in due course of business, such 
payments were not made with intent to prefer and 
do not constitute acts of bankruptcy * * * 

Collier (13th Ed.) 143. 

“But even if this claim be admitted as correct, 
the evidence fails, manifestly, in showing the com¬ 
mission of the acts of bankruptcy alleged in the 
bankruptcy petition. The three claims paid by 
Morgan & Williams and set up as acts of bank¬ 
ruptcy, were evidently paid by them in the due 
course of business and without anv knowledge 
whatever at the time that the Washington Cotton 
Company would make any claim against them. 
The Washington Cotton Company being the only 
other creditor, the payments could not have been 
made with intent to prefer the three firms as to 
whom the preference is alleged, or for the purpose 
of giving them preference over the Washington 
Cotton Company.” 

In re Morgan <& Williams, 25 A. B. R. 861, 192 
Fed. 310, (D. C. Ga. 1911). 

“In short this is not a case at all of the transfer 
of property to a debtor; if it were, and it involved 
a substantial portion of debtor’s property, an in¬ 
tent to prefer the creditor, might prima facie, at 
least, in view of the admitted insolvency, be im- 
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plied. (Took vs. Martin, 13 Wall. 40, 4^; John 
Naylon & Co. vs. Christiansen Harness Mfg. Co., 
19 A. B. R. 789, 791; Loveland on Bankruptcy, 4th 
Ed., 145, 147, and citations; Remington on Bank¬ 
ruptcy, 129, 132, and citations). But sijice the 
amount involved is so small ($15.00), and ^ince no 
scheme of fraud or undue advantage concerning 
creditors, as between the insolvent debtor and the 
person who furnished and paid the money, was in 
issue, such facts cannot be presumed but must 
await allegation and proof.’’ 

In re Kerlin, 31 A. B. R. 12, 209 Fed. 42 l (C. C. 

A. 6th 1913). 

See excellent analysis of Special Master in Re Doug¬ 
lass Coal do Coke Co., 12 A. B. R. 539, 546, et seq.; 131 
Fed. 769, (D. C. Tenn. 1904). j 

In re Columbia Real Estate Co., 30 A. B. R. 471, 473, 
205 Fed. 980, (D. C. N. J. 1913). In this casej the al¬ 
leged preferences consisted of the payment of j matur¬ 
ing bills in the ordinary course of business amounting 
to $117.53, $121.24, and $214.85, respectively. The 
court held: 

i 

i 

i 

“The payments here in question were of matur¬ 
ing debts in the ordinary course of business, were 
no larger than the company had been payipg, and 
when, considered in comparison with the volume 
of business theretofore, then, and thereafter trans¬ 
acted, were insignificant in amount ; and there is 
nothing in the evidence to warrant the conclusion 
that the company in making any of tlie^e pay¬ 
ments, contemplated insolvency or any grehter in¬ 
ability to meet its obligations as they fell dbe than 
had theretofore existed, or that it intended] to pre¬ 
fer such payees over its other creditors. Pay¬ 
ments to creditors in such circumstances are not 
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preferential payments within Section 3 (a) (2) of 
the Bankruptcy Act.” 

Goodlander-Robertson Lumber Co. vs. Atwood, 
IS A. B. R. 510, 152 Fed. 978, (C. C. A. 4th 
1907). 

The preferences alleged as acts of bankruptcy con¬ 
sisted of the payment to a creditor of $160.00 and 
$121.15 respectively. 

‘‘From a careful reading of the evidence we are 
satisfied that Atwood did not regard himself as 
insolvent; that he made the two payments in ques¬ 
tion, as he had been doing previously, in the ordi¬ 
nary course of business, and without intent to pre¬ 
fer the creditor. He did know that his cash 
receipts were not at all times sufficient to enable 
him to meet the bills against him promptly but he 
did not regard himself as doomed to failure. In 
fact, the evidence leads us to believe that he ex¬ 
pected to continue in business, to meet his obliga¬ 
tions as tliev fell due, and that he had bv no means 
lost hope of ultimate success. The sums which he 
paid were just debts then due, rather trifling in 
amount when considered in connection with the 
business he was doing, and they were paid in order 
to be able to continue in business and to avoid 
suit. If Congress had intended that a payment 
made under such circumstances as we have here 
should be an act of bankruptcy, the language of 
Section 3 (a) of the Act would have been very 
different. As it is written, the law makes such 
payments acts of bankruptcy only when made with 
‘intent to prefer’.” 

In Macon Grocery Co. vs. Beach, 19 A. B. R. 558, 156 
Fed. 1009, (D. C. Ga. 1907), the debtor owed approxi¬ 
mately $13,000.00, and the act of bankruptcy alleged 


was that of a preference to a creditor from whpm he 
had purchased soda water and a dressed oil aijd had 
paid the total amount of $2.75. The court in conclud¬ 
ing this payment was not in preference within the 
meaning of the Act, went on to speak as follow^: 

‘‘These citations are perhaps ample to! show 
that the authorities are not in entire accord upon 
this question. From their consideration w6 have 
reached the conclusion that even though a bank¬ 
rupt has knowledge of his insolvency, if th^ pay¬ 
ment is trivial and is made for the curreiit and 
obvious expenses of one’s daily life and tyabits, 
there is no hard and fast rule which will pbiige 
the court to regard the transaction inimical jto the 
bankruptcy law; nor, by parity of reasoning, do 
we deem the court obliged to conclude, because 
the other creditors might each have received an 
infinitesimal benefit, if the payment had not been 
made, that such payment necessarily, natprally 
and logically shows an intent to prefer such (credi¬ 
tor over the other creditors. Indeed, the payment 
here upon which the creditors rely seems [to af¬ 
ford a fit occasion for the application cjf the 
maxim, ‘De minimis non curat lex.’ Sin^e the 
debts of Beach amounted to $13,000, and sinbe his 
payments to Keith was of only $2.75, the disad¬ 
vantage which each creditor suffered because of 
such payment was less than 1-4000 of his debt. 
For instance, one of the petitioning creditors, 
whose claim amounts to $84, would receive |but a 
fraction over one cent. Can such a payment,! then, 
justify the presumption that Beach intended a 
preference? We do not think so. The transac¬ 
tion was a bagatelle. It was neither immoral nor 
fraudulent. To apply the general presuniption 
here would make it dangerous for a person in in¬ 
solvent circumstances to buy and pay for a sack 
of flour, a flitch of bacon, or a bag of potatoes. To 
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avoid bankruptcy, his family must starve. The 
soda water and lemonade to the value of 50 cents, 
with which Beach allays the thirst proper to his 
clime, were inexpensive refreshments, as innocu¬ 
ous as the 4 cup which cheers, but not inebriates.’ 
More debatable is the effect of coca cola. But his 
purchase of this mysterious elixir amounted to 
only five cents. The bar of soap, worth five cents, 
is without the pale of judicial discussion. It is 
true that th£re was a dressed doll, the price of 
which was more extravagent. This was $2.15. 
Beach testified that it was ‘for a present.’ The 
evidence fails to disclose upon whom this marvel 
of art and fashionable millinery was bestowed. 
It, however, appears that Beach is a bachelor—an 
‘old bachelor,’ we may presume—and perhaps 
the ‘dressed doll’ made happy the heart of some 
tinv maiden, whose lovelv face and graceful form 
brought back to the veteran and hapless heart of 
the alleged bankrupt the memory of features 
which ‘love used to wear,’ in the words of Ossian, 
‘sweet and sad to the soul, like the memory of joys 
that are gone.’ 

We conclude, therefore, that the payment of 60 
cents for soda water, coca cola and one bar of 
soap, and $2.15 for a dressed doll, in the absence 
of all other evidence to that end, does not raise 
the presumption of an intent to give to the credi¬ 
tor paid a preference over his other creditors.” 

Matter of Russell Co., 1 A. B. R. N. S. 255, 291 Fed. 
809, (D. C. Mass. 1923). 

The acts of bankruptcy set forth in the petition in¬ 
volve the following alleged preferences: Premium of 
$609.20 to avoid cancellation of insurance policy; $18.25 
for cartage; $2.95 for towel service; $10.75 for station¬ 
ery; $1102.32 for benefit of the President of the cor¬ 
poration, against which was credited $3,000.00 repre¬ 
senting salary, and $47.08 in cash; $20.25 for printing. 
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The court in declaring the above payments not prefer¬ 
ential said: i 

i 

l 

“The payments referred to in subparagraphs 
(a), (b), (c) and (d) were made in the usual 
course of business which the bankrupt was en¬ 
deavoring to continue. They were incidental to 
the maintenance of a principal office and the sale 
of the bankrupt’s products. If it should be 
deemed that those payments effected a preference, 
which is a matter of some doubt (citing authori¬ 
ties), the circumstances are such that no presump- 
t ion would arise that in making them the bankrupt 
intended a preference. (Citing authorities.) 

“This leaves only the payment of Jacqujes of 
$20.25. This payment was clearly preferential, 
• but in view of the facts surrounding the paytnent, 
the small amount involved and the expectation of 
the President, although unwarranted, that bank¬ 
ruptcy might be avoided, I am unable to finc^ that 
this payment alone constituted an act of bank¬ 
ruptcy.” j 

I 

Houcliin Sales Co. vs. Angert, 7 A. B. R. N. S. 680, 
11 Fed. (2d) 115, (C. C. A. 1926). 

The act of bankruptcy therein alleged was the pay¬ 
ment to R. G. Dun & Co. of the sum of $50.00, ijipon 
an account of $100.00. 

‘ ‘ Considering the general course of business be¬ 
tween these parties, the large amount of money, 
amounting to approximately $36,000.00, paid by 
the Houchin Sales Co. to Ferguson-McKi^ney 
within four months from the date of filing peti¬ 
tion in involuntary bankruptcy, the fact tha^; at 
the date of such filing Houchin Sales Co. had 
$4,000.00 cash in the bank and $6,000.00 in ac¬ 
counts and had many thousands of dollars of or- 


i 
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ders in the hands of Ferguson-McKinney Co., the 
payment of $50.00 to R. G. Dun & Co. was entirely 
too trivial to raise any presumption of intent to 
prefer such creditor over other creditors, and en¬ 
tirely too small to justify a finding that the same 
constituted an act of bankruptcy. Had this $50.00 
been applied to the $14,000.00 owing to Ferguson- 
McKinney Co., it would have been about one-third 
of one per cent of such indebtedness. Certainly 
this trivial pavment would not substantially or 
materially reduce the assets of the Houchin Sales 
Co. The maxim ‘De minimis non curat lex’ is 
applicable to the situation. 

Text books and decisions unite in asserting the 
,. doctrine that, while the payment of money is a 
transfer of property under the bankruptcy act, it 
must be substantial, and not trivial to justify a 
proceeding in bankruptcy on the ground of pre¬ 
ferred payment to creditor.’’ 

CONCLUSION. 

This court is aware of the widespread local prej¬ 
udice against the respondent and it is, of course, un¬ 
necessary to state to the court that irrespective of this 
prejudice he was entitled to the same rights and to 
the same observance of requisites and forms of law as 
in the most inconsequential and unnoticed proceedings 
in bankruptcy. Our thought in this matter is well ex¬ 
pressed in the following language of Mr. Justice 
Holmes: 

“ Great cases like hard cases make bad law and 
great cases are called great not by reason of their 
real importance in shaping the law of the future 
but because of some accident of immediate over- 

i 

whelming interest which appeals to the feelings 
and distorts the judgment. These immediate in- 
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terests exercise a kind of hydraulic pressure which 
makes what previously was clear seem doubtful, 
and before which even well settled principles of 
law will bend. 

What we have to do in this case is to decide it 
precisely as if the same question arose upon ap in¬ 
dictment for a similar act which excited no pikblic 
attention and was of importance only to a prisoner 
before the court.’’ 


It is, therefore, respectfully submitted that the 
amended petition was so vague and indefinite as to 
require the granting of a motion to dismiss, thatj the 
petitioners did not establish or liquidate their clhims 
or bring themselves within the jurisdictional requisites 
of the Bankruptcy Act, that the petitioners did not dis¬ 
charge the burden of proof in respect to the insolvency 
of the respondent, that there was no proof of a prefer¬ 
ence to the Federal-American National Bank and 
Trust Company as alleged in the petition, and that} the 
court committed grave error in admitting evidence^ re¬ 
lating to alleged preferences to others, that such o^her 
evidence, even if properly admitted, did not show 
preferences, and that for all of these matters, or for 
anyone of them, the adjudication herein should bp re¬ 
versed. 

Respectfully submitted, 

• I 

Leon Tobriner, 

Byron U. Graham, 

Walter N. Tobriner, 
Attorneys for Appellant. 


